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UNITED STATES DEPARTMENT OF AGRICULTURE 


BEFORE THE SECRETARY OF AGRICULTURE 
PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regula- 
tory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as decisions 
which are made in proceedings of a quasi-judicial (as contrasted with 
quasi-legislative) character, and which, under the applicable statutes, 
can be made by the Secretary of Agriculture, or an officer authorized by 
law to act in his stead, only after notice and hearing or opportunity for 
hearing. These decisions do not include rules and regulations of general 
applicability which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Animal Welfare Act (7 
U.S.C. 2131 et seq.), the Federal Meat Inspection Act (21 U.S.C. 601 et 
seq.), the Grain Standards Act (7 U.S.C. 1821 et seq.), the Horse Protec- 
tion Act (15 U.S.C. 1821 et seq.), the Packers and Stockyards Act, 1921 
(7 U.S.C. 181 et seq.), and the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A.D. 472 
(1942). It is unnecessary to cite the docket or decision number. 
Prior to 1942 the Secretary’s decisions were identified by docket 
and decision numbers, for example, D-578; S. 1150. Such citation 
of a case in these volumes generally indicates that the decision is 
not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws administered by 
the Department will be published herein. 
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(No. 18,550) 


In re ALDOVIN DAIRY, INC. AMA Docket No. M 2-71. Decided November 
2, 1977. 


Order denying interim relief 


Dorothea A. Baker, Administrative Law Judge. 
Mac D. Levin, Hackensack, NJ, for petitioner. 
Robert M. Paul, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


The petitioner, a handler of milk in Pennsylvania, filed a petition on 
May 31, 1977, under § 8c (15) (A) of the Agricultural Marketing Agree- 
ment Act of 1937, as amended (7 U.S. C. 608c (15) ) contending that 
“Petitioner was improperly charged by audit determinations by the Mar- 
ket Administrator for Order No. 2 (Part 1002) of the Federal Milk 
Orders * * *.” An amended petition filed September 30, 1977, in- 


cluded the following request for interim relief: ous 
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7. The Petitioner alleges that the Market Administrator’s charges are not in 
accordance with law and requests interim relief in granting Petitioner a stand- 
ing credit in the sum of $75,000.00 as the charges since July 1968 has hurt the 
Petitioner to the extent that it needs money to properly operate its Pennsyl- 
vania manufacturing plant and without this interim relief it would compound 
the Petitioner’s problems to maintain a competitive operation. 


It is well settled ' that an applicant for interim relief must meet the 
same criteria that prevail when a preliminary injunction is sought in the 
courts, viz., such relief will be granted only when: 


(1) There is a strong likelihood that the petitioner will prevail on the merits; 


The petitioner has shown that without such relief he will suffer irre- 
parable injury; 


There is no substantial harm to other interested persons; and 


(4) The public interest will not be harmed. 


I cannot conclude at this preliminary stage of this proceeding that 
there is a strong likelihood that petitioner will prevail on the merits, al- 
though the final decision as to the merits cannot, of course, be made un- 
til the matter has been fully heard and considered. 


It appears that petitioner failed to keep records showing how much 
skim milk was used to make skim milk powder, and relied instead on the 
remainder of known receipts after petitioner took into consideration 
known uses. The regulations provide that in “the absence of information 
establishing the weight or skim milk equivalent of * * * skim milk 
powder”, the conversion factor of 11 shall be used (7 CFR 1002.233). In 
view of that section of the regulations, petitioner has not shown at this 
preliminary stage that the Market Administrator’s use of that conver- 
sion factor was erroneous. 


In addition, petitioner has not shown that without interim relief it will 
suffer irreparable injury. Petitioner alleges that the Market Administra- 
tor has been improperly computing its obligations since 1968. If true, 
petitioner has not shown any irreparable injury to date. Furthermore, 
petitioner has waited a long time to challenge such alleged errors, most 


* See In re The Moore Dairy, 34 A. D. 1259, 1260-1261 (1975); In re Olson Dairy, Inc., 30 
A. D. 1773, 1774 (1971); In re Sherman Fitzgerald, 29 A. D. 1119, 1121-1122 (1970); In re 
J. W. Joyce, et al., 24 A. D. 754, 755 (1965); Yakus v. United States, 321 U.S. 414, 440- 
444; Virginian Ry. v. Federation, 300 U.S. 515, 552; Canal Authority of State of Florida 
v. Calloway, 489 F.2d 567, 572-579 (C. A. 5); Associated Securities Corp. v. Securities & 
Exch. Com’n, 283 F.2d 773, 774-775 (C. A. 10); Virginia Petroleum Job. Ass'n. v. Federal 
Power Com’n, 259 F.2d 921, 925 (C. A. D. C.); Braswell Motor Freight, Inc. v. United 
States, 297 F. Supp. 215, 218-219 (S. D. Miss.); American Book Company v. Blount, 295 F. 
Supp. 1189, 1191-1192 (E. D. Ky.); Atlantic & Gulf/West Coast v. United States, 90 F. 
Supp. 554, 555-556 (S. D.N. Y.). 
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of which would be beyond the two-year limitation provisions of the 
Order. 


If petitioner should ultimately prevail, there would be no difficulty in 
obtaining reimbursement from the Order’s producer-settlement fund. 
On the other hand, if all handlers are not required to fully comply with 
the Order provisions on a timely basis, the regulatory program would be 
substantially damaged. 


In the circumstances of this case, there is no basis whatever for the 
granting of interim relief. 


The petitioner’s application for interim relief is denied. The proceed- 
ing is remanded to the Administrative Law Judge for a hearing on the 
merits. 


(No. 18,551) 


In re NICK A. BARBACCIA, et al., d/b/a DISTRICT 10 POOL and DISTRICT 10 
GROWERS. AMA Docket No. F&V 993-2. Decided June 20, 1978. 


California prunes — handling of — Handle — definition of — Handler — ap- 
plicability of control provisions to — Due process contention — without 
merit — Dismissal 


Where the petitioners were handlers with respect to the prunes in issue and were not 
denied due process of law as found, the petition is dismissed. 


Victor W. Palmer, Administrative Law Judge. 
Morris M. Brupp, Redwood City, CA, for petitioners. 
Edward M. Silverstein, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a proceeding under section 8c (15) (A) of the Agricultural Mar- 
keting Agreement Act of 1937, as amended (7 U.S.C. 608c (15) (A) ), in- 
stituted by petitioners to challenge the administrative determination 
that petitioners were handlers in certain transactions from 1975 to 1977 
subject to regulation under the Marketing Order regulating the handling 
of Dried Prunes Produced in California (7 CFR Part 993). ? 


After a full hearing, Administrative Law Judge Victor W. Palmer 
issued an Initial Decision and Order on November 21, 1977, holding that 
petitioners were handlers in the transactions at issue herein subject to 
the Order provisions. Petitioners appealed to the Judicial Officer to 
whom final administrative authority to decide the Department’s cases 
subject to the Administrative Procedure Act has been delegated (37 F.R. 
28475; 38 F.R. 10795; 42 F.R. 4395). ? 


Petitioners, but not respondent, requested oral argument before the 
Judicial Officer. Oral argument, which is discretionary (7 CFR 
900.65 (b) (1) ), is denied since petitioners’ position is so completely, 
clearly and cogently set forth in its briefs, and also because I decided to 
issue a Tentative Decision and Order, with the opportunity afforded to 
the parties to file briefs with respect thereto. 


Upon a careful consideration of the entire record in this proceeding, I 
agree with Judge Palmer that petitioners were handlers with respect to 


* Petitioners and I are unable to tell for sure whether the administrative determination un- 
der review was made by the Prune Administrative Committee, which administers the Mar- 
keting Order, or by the Director of the Fruit and Vegetable Division, in Washington, D.C. 
Respondent’s original brief, p. 1, states that the determination was by the Prune Adminis- 
trative Committee. But the Chairman of the Committee testified that before a letter was 
sent on November 19, 1976, by the Director of the Fruit and Vegetable Division advising 
the District 10 Pool that “we have determined that the ‘District 10 Pool’ is a ‘handler’ ” (Ex. 
A), the issue “was out of my hands by that time” and it “was in the hands of the Depart- 
ment” (Tr. 161). However, this ambiguity is not material since it is obvious from the en- 
forcement action filed in District Court by the Department against the petitioners that 
someone in the Department has determined that the obligations of the Order should be im- 
posed on petitioners, which affords petitioners the right which they are now exercising to 
contend that the obligations imposed on them are “not in accordance with law” and that 
they should “be exempted therefrom” (7 U.S.C. 608c (15) (A) ). 


* The Office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act 
regulatory program). 
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the sales to Products of the Sun, Santa Ana, California, and the sales to 
Conservas de Baja California, S.A., Tijuana, Mexico. The statement of 
the Issues, Order Provisions Involved and Findings of Fact below are 
taken from Judge Palmer’s Initial Decision, except that I have added 
footnote 3 to Finding 2; I have added the sentence “This was not known 
by Nick A. Barbaccia or any of the other Pool members until after the 
transactions were completed” to Finding 7; and I have changed Decem- 
ber 22, 1976, to October 22, 1976, in Finding 13. 


In addition, where Judge Palmer found that petitioners “sold and 
shipped” certain prunes in Findings 5 and 13, I have deleted the words 
“and shipped.” This is not because I disagree with Judge Palmer’s find- 
ing and conclusion that the word “ship” includes delivery to a carrier for 
transportation, but because it is not necessary to reach this issue. The 
petitioners concede that they sold the prunes in question. Under the 
definition of handle, to sell or to ship is sufficient to constitute handling. 


1. Whether the determination that petitioners were handlers pur- 
suant to section 14 of the Order (7 CFR 993.14) is in accordance with 
law. 


2. Whether petitioners have been denied due process. 


ORDER PROVISIONS INVOLVED 


1. § 993.3 Person. 


“Person” means an individual, partnership, corporation, associa- 
tion, or any other business unit. 


§ 993.4 Area. 
“Area” means the State of California. 
§ 993.13 Handle. 


“Handle” means to receive, package, sell, consign, transport, or 
ship (except as a carrier of prunes owned by another person), or 
in any other way to place prunes in the current of the commerce 
within the area or from such area to any point outside thereof: 
Provided, That this term shall not include: (a) Sales or deliveries 
of prunes by a producer or dehydrator to a producer, dehydrator, 
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or handler within the area; (b) the receiving of prunes by a pro- 
ducer or dehydrator from a producer or dehydrator; and 
(c) receipts, sales, or shipments of prunes already handled by an: 
other person other than pursuant to § 993.50 (f). 


4. § 993.14 Handler. 
“Handler” means any person who handles prunes. 
§ 993.16 Producer. 


“Producer” means any person who is engaged, in a proprietary 
capacity, in growing plums for drying or dehydrating into 
prunes. 


FINDINGS OF FACT 


1. The petitioners are: 


Nick A. Barbaccia, 11289 Oroville Highway, Marysville, California 
95901; 


Phil A. Barbaccia, 11179 Oroville Highway, Marysville, California 
95901; 


Mario Brusaschetti, 801-A Boyer Road, Marysville, California 95901; 


Douglas Brusaschetti, 10125 Oroville Highway, Marysville, California 
95901; 


Enea Brussatoi, 8549 Oroville Highway, Marysville, California 95901; 


Leonard DePalma, 7807 Oroville Highway, Marysville, California 
95901; 


Rosalie DePalma, 8506 Oroville Highway, Marysville, California 
95901; 


Pete Musto, 8489 Oroville Highway, Marysville, California 95901. 


2. That said petitioners, excepting Mario Brusaschetti, Douglas 
Brusaschetti and Pete Musto, * in 1975 were doing business as District 
10 Pool and thereafter all petitioners did business as District 10 
Growers, with the principal place of business of both District 10 Pool 
and District 10 Growers as 11829 Oroville Highway, Marysville, Cali- 
fornia 95901. 


* Wherever the individual petitioners are referred to below relating to 1975 transactions, 
the reference should, of course, be regarded as excluding these three petitioners. 
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3. That the individual petitioners pooled their prunes during 1975 
and 1976 and sold prunes through District 10 Pool and District 10 
Growers neither of which made any charges for any services to any 
member, but deducted each member’s proportionate expenses from gross 
proceeds and proportionately distributed the net proceeds to each peti- 
tioner. 


4. All individual petitioners, during all times herein involved, were 
producers of prunes in California. 


In each instance, prior to the formation of a pool, the prunes of each 
petitioner would be hauled to the Marysville ranch site of Nick Barbac- 
cia, where they were graded and sorted and placed in bins. At Nick Bar- 
baccia’s ranch there is stationary, grader/sorter machinery and equip- 
ment for dehydrating the prunes. While at the Marysville ranch site, the 
prunes were dehydrated for which each petitioner, individually and 
directly, paid Nick Barbaccia on a green ton basis. The grading and sor- 
ting of the prunes was performed by help hired by each of the peti- 
tioners, individually, and each paid Nick Barbaccia directly on a per ton 
basis for the lease of his grader/sorter machinery. At that point, a pool 
could be formed with a record of the total volume and grade of prunes 
furnished by each petitioner being kept as the basis upon which his pro 
rata share of the pool’s expenses and profits would be computed. 


After each pool was formed, District 10 would maintain a checking ac- 
count from which the following expenses were paid on behalf of the indi- 
vidual petitioners on such pro rated basis: insurance, fumigation, stor- 
age at a warehouse owned by Yuba Refrigeration, sacks, twine, stencil 
paint, various forms (bills of lading, invoices, inventory cards, etc.), 
membership dues in the Prune Buyers Association, and the cost of help 
hired to load pooled prunes onto trucks picking up prunes at the ranch 
for buyers. 


5. From December 21 through December 27, 1975, petitioners sold 10 
loads of 1975 crop prunes with a net weight of 472,600 pounds to Prod- 
ucts of the Sun of 1321 Pomona Street, Santa Ana, California (hereinaf- 
ter referred to as Products) at an agreed price of $0.275 per pound (total 
price $139,465.00). The prunes were sold FOB the ranch site, 11289 
Oroville Highway, Marysville, California 95901. The sales invoices for 
each of the 10 loads indicated that the prunes were shipped to Conservas 
de Baja California, S.A., Tijuana, Mexico (hereinafter referred to as Con- 
servas) via San Ysidro, California. On the bill of lading for each of the 10 
loads, the shipper is identified as District 10 Pool and the document was 
signed by petitioner Nick A. Barbaccia as shipper’s agent. 


6. In the negotiations for the above 10 sales, District 10 Pool was 
represented by petitioner Nick A. Barbaccia and Products was repre- 
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sented by Mr. King R. Lee. These arrangements took place in December 
1975. 


7. Products, in the negotiations for the above 10 loads of prunes, were 
agents for Conservas. This was not known by Nick A. Barbaccia or any 
of the other Pool members until after the transactions were completed. 


8. Although petitioner Nick A. Barbaccia had the authority to enter 
into the negotiations referred to above, the agreement had to be, and 
was, ratified by all members of District 10 Pool. 


9. The only address which District 10 Pool had for Conservas was a 
post office box in San Ysidro, California, and that was where the invoice 
was sent. 


10. The 10 loads of prunes were loaded by employees of the peti- 
tioners, at the Barbaccia ranch, in Marysville, California, onto trucks en- 
gaged by Conservas; and Conservas paid the freight charges. 


11. The trucks stopped temporarily at the Mexican border in San 
Ysidro, California, where Agencia Gutierrez, Inc., an agent for Con- 
servas, prepared the necessary shipper’s export declaration for entry 
into Mexico under its United States license no. 614 to “Conservas de Ba- 
ja, California” “Tijuana B. Cfa, Mexico”. 


12. On each shipper’s export declaration, the name of the driver of the 
trucks was entered as the exporter, the ultimate consignee was shown as 
Conservas and Tijuana, Mexico, is shown as the place or country of ulti- 
mate destination. 


13. From May 6 through July 29, 1976, District 10 sold 21 loads of 
1975 crop prunes with a net weight of 977,800 pounds to Conservas for 
an agreed price of $0.30 per pound (total $293,340.00). From October 
22, 1976, through January 25, 1977, District 10 sold 22 loads of 1976 
crop prunes with a net weight of 1,039,000 pounds to Conservas at an 
agreed price of $0.335 per pound (total $348,056.00). 


14. Each invoice for the 43 loads of prunes sold between May 6, 1976 
and January 25, 1977, showed a sale to Conservas de Baja California, 
S.A., Tijuana B.C., Mexico. The sales were FOB the Marysville ranch site 
where the prunes were loaded by employees of petitioners onto trucks 
furnished by Conservas, and Conservas paid the transportation costs. 


15. The bills of lading for each of the 43 loads of prunes showed the 
prunes were consigned to the order of Conservas de Baja California, 
S.A., San Ysidro, California. 


CONCLUSIONS 
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Long ago I learned that it is, in some factual situations, a difficult and 
close question as to who is the “handler” obligated to comply with the 
regulatory provisions of a particular marketing order. ‘ 


The difficulty stems from the fact that under some Marketing Orders, 
it is neither politic nor practical to regulate many producers rather than 
a few “businessmen,” except in limited circumstances where a producer 
must be regulated as the handler. Petitioners admit that this is permis- 
sible under the Act since the Act exempts from regulation “any producer 
in his capacity as a producer” (7 U.S.C. 608 (c) (13) (B) ), but not in his 
capacity as a handler. As stated by Judge Palmer, Initial Decision, pp. 7- 
8: 


The point when producer activities end and those constituting “handling” be- 
gin, varies considerably among the various agricultural commodities subject to 
regulation by the Act. The interrelationships and customary patterns of these 
activities are therefore the subject of close scrutiny by the Secretary when con- 
sidering the record evidence developed at rulemaking hearings on proposed 
marketing agreements and orders regulating the handling of particular agricul- 
tural commodities. This results in variations in the “handle” definition con- 
tained in each of the agreements and orders. 


The Secretary has found, for example, that “all sales of California and Ari- 
zona oranges except the sale of oranges on the tree and the sale of oranges at re- 
tail, but including as to such California oranges, sales ‘within the State of Cali- 
fornia’ ”, constituted “handling” within an order’s regulating program. Panno 
v. United States, 203 F.2d 504, at 506 (9th Cir. 1953). 


In respect to hops produced in California, Oregon, Washington and Idaho, the 
Secretary so defined “handling” as to subject to regulation hops which a brewer 
had grown and harvested himself, and had alone consumed in the brewing of 
his beer. See Acme Breweries v. Brannan, 109 F. Supp. 116(N.D. Cal. 1952). 


Both of the cited cases upheld the Secretary’s power to define “handling” as 
necessary to effectuate the policy of the Act. 


Where a grower sells prunes to a buyer operating in the area who buys 
the prunes for resale, determining who is the handler is, superficially, 
analogous to a dog chasing his tail. To “sell” the prunes in the current of 
commerce within California or from California to any point outside 
thereof makes the grower a handler, but not if the sale is to a “handler” 
within the area. Hence to determine whether the grower is a handler, we 
must look to see whether the buyer is a “handler” (within the area). The 
buyer is a handler if he receives, sells or ships prunes, but not if he re- 
ceives them from a “handler.” Hence to determine whether the buyer is a 
handler, we must look back at the grower to see whether the grower is a 
handler who has already “handled” the prunes. 


‘ In 1949 and 1950, I reviewed hundreds of investigation files under various marketing 
order programs to determine who was the handler and whether a violation had occurred. 
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Fortunately, the key to this apparent anomaly is found in the legisla- 
tive history of the Order, which shows that the initial sale by the pro- 
ducer to someone else operating in California subject to control by the 
Prune Administrative Committee is not ordinarily regarded as a sale in 
the current of commerce which constitutes handling by the grower. Spe- 
cifically, it was found in the Recommended Decision preceding the is- 
suance of the Order (Resp. Ex. 10; 14 F.R. 3622, 3624-3625), which was 
adopted by the Secretary in the Final Decision (Resp. Ex. 10; 14 F.R. 
4684): 


The term “handle” should be defined to identify those operations which would 
make a person a handler and thereby subject him to the restrictions of the or- 
der. Such operations with respect to prunes should include receiving, process- 
ing, packaging, selling, consigning, transporting, shipping, or in any other way 
placing prunes in the current of commerce. The performance of any one or more 
of these operations should constitute handling, irrespective of the ultimate 
destination or end use of the prunes. However, the term should be limited by 
particular exceptions in order to make its applicability specific and to simplify 
administration of the order. The movement by a carrier, common or otherwise, 
of prunes owned by another person should not constitute handling. Handling 
should exclude the selling or delivering of prunes by a producer or dehydrator 
to a producer, dehydrator, or handler within the State of California. The receiv- 
ing of prunes by a producer or dehydrator from a producer or dehydrator 
should also be exempted. Further, the buying, receiving, selling, or otherwise 
dealing by a person with prunes which have already been handled by another 
person should not constitute handling unless it should be necessary to consider 
such subsequent operations on the same prunes as handling for the purpose of 
applying the applicable restrictions pursuant to paragraph (b) of § 993.4 of the 
order. 


It is the usual practice in the industry for a producer or dehydrator to sell and 
deliver his prunes to persons, such as packers and prune juice manufacturers, 
who receive the prunes, process them, and dispose of them either as prunes or 
as a product thereof, in intrastate, interstate or foreign commerce. The order 
restrictions should apply to the persons who perform such handling operations. 
Application of such restrictions to those persons would be in accordance with 
the act and would facilitate administration of the order. The performance of 
any of the listed operations by any person, other than those specifically ex- 
cepted, should constitute handling in order to control at a particular point the 
handling of all prunes and also to prevent circumvention of the order restric- 
tions. 


* * * The selling or delivering of prunes by a producer or dehydrator to.a 
producer, dehydrator, or handler within the State of California should not be 
considered handling functions; otherwise, the same order restrictions would be 
applicable more than once to the same prunes and confusion would result. It is 
intended that the order restrictions would be applied to the handling of prunes 
at or subsequent to the time of their receipt by handlers. For the same reasons, 
the receiving of prunes by a producer or dehydrator from a producer or de- 
hydrator should not be considered a handling function. However, if a producer 
or dehydrator should sell or deliver prunes to a person outside of California, he 
would be performing an operation usually performed by a handler subject to 
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the order restrictions and would be placing prunes in the current of commerce. 
Therefore, the order restrictions should apply to such producer or dehydrator 
in his capacity of handler if such sale or delivery is made. 


The buying, receiving, selling or otherwise dealing by a person with prunes 
which have already been handled by another person should not be considered as 
handling because the first handler would be subject to all of the order restric- 
tions, with certain exceptions, and it would not be necessary to have the same 
restrictions apply to the handling of the same fruit more than once. In most 
cases, this exception would prevent wholesalers, retailers, and other subse- 
quent receivers of the prunes from becoming handlers. 


The Secretary’s findings set forth above were supported by the testi- 
mony of R. W. Jewell, Manager of the Prune Administrative Com- 
mittee, at the rulemaking hearing preceding the issuance of the Order. 
Mr. Jewell testified (Resp. Ex. 12, pp. 282-285, 289): 


* * * The definition of a handler, as any person who handles prunes is self-ex- 
planatory, but is dependent upon the meaning of the word “handle.” Handle, as 
it is used herein, is intended to describe the functions performed by those per- 
sons who, in the first instance, receive prunes from producers. The general in- 
tent of the whole proposal, and therefore of the definition of handle, is that it 
applies to the first handler who is subject to the control provisions concerning 
quality control, inspection, salable and surplus percentages, and other matters. 
One who handles is one who performs any or all of the functions described in 
the definition. The first person who receives prunes from a producer generally 
performs one or more of the functions listed. Under the definition, a person 
who receives prunes, handles prunes and is a handler. In the same manner, one 
who processes, packs or sells prunes, handles prunes. These functions are the 
normal functions of a person who first receives prunes from producers. Fur- 
thermore, to consign, transport or ship or in any other way to place prunes in 
the current of commerce constitutes handling and a person who performs any 
of these functions handles prunes within the meaning of the definition and is a 
handler. These functions, which place prunes in the current of commerce, are 
functions ordinarily performed by the first receiver of the prunes from a pro- 
ducer. It is not necessary that all of the functions that are listed must be per- 
formed in order to handle prunes within the definition. Frequently a person 
performs one or more but not all of these functions. It is intended that he be 
within the definition, that he handles prunes, and that he is a handler, if he per- 
forms any one or more of the functions mentioned in the definition. For that 
reason, the functions are listed in the definition in the alternative. * * * An 
exception is also contained in the definition for a producer who receives prunes 
within the State of California from another producer. That exception is in- 
cluded because the later definition of “producer” includes growers, dehydrators 
and dry-yard operators. In the usual case, the handler will be a packer. The de- 
hydrators and dry-yard operators perform a function which is normally con- 
sidered a part of the grower’s function. The dehydrators or dry-yard operators 
normally sell or deliver prunes to a packer who then becomes a handler within 
the meaning of the definition. This exception applies only when such receiving 
of prunes by one producer from another is done within the State of California. 
* * * Therefore, transfers from one producer to another within the State of 
California are permitted because the prunes have not been moved out of the 
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area supervised by the committee and will still normally reach a handler, at 
which point control is imposed. However, it would defeat the purpose if pro- 
ducers were allowed to ship prunes outside of the State of California, where 
they would be free from supervision and control, even though shipped to an- 
other producer. Therefore, the exception does not apply where a producer ships 
outside of the State of California, even to another producer. In such a case, the 
producer no longer comes within the exception and he, therefore, handles 
prunes and becomes the handler of prunes so shipped and thereby becomes sub- 
ject to the control provisions applicable to handlers. The definition also con- 
tains an exception for buying, selling, receiving or otherwise dealing with 
prunes which have already been handled. That exception is included because it 
is not necessary and serves no purpose to impose control beyond the point of 
the first handler. If that exception were not contained in the definition, whole- 
salers and retailers would be included as handlers because they handle prunes 
in the sense that they receive or sell them or perform one or more of the func- 
tions which are listed as constituting handling. 


A producer is not considered to be a handler when he merely sells or delivers 
his prunes to a handler, because he is not considered to be selling, transporting 
or shipping his prunes in the current of commerce, but merely transferring 
them to a person who will prepare them and introduce them into the current of 
commerce. 


a 


Mr. Brogger: Does the handler who produces prunes come under the scope of 
this definition? 


Mr. Jewell: Does a handler—? 


Mr. Brogger: —who produces his own prunes, that he grows on his own or- 
chard, come within the scope of this definition? 


Mr. Jewell: At the point where he takes—performs any of these operations he 
becomes a handler as long as he performs any of the functions of a producer, he 
is a producer. But the minute that he performs any of the functions as a han- 
dler, then he is subject to these—to the definition. 


In 1960, the Department reconsidered the “handle” definition, and it 
was stated in the Recommended Decision (Resp. Ex. 10; 25 F.R. 6692, 
6693), which was adopted by the Assistant Secretary in his Final Deci- 
sion (Resp. Ex. 10; 25 F.R. 12191): 


However, the scope of the order should be continued in effect, as asserted at 
the hearing, to regulate prunes placed in intrastate as well as interstate and for- 
eign commerce. At the time the order was promulgated, a finding was made 
that the intrastate handling of prunes directly burdens, obstructs, and affects 
the interstate and foreign handling of prunes to such an extent that the inter- 
state and foreign handling may not be regulated effectively without also reg- 
ulating the intrastate handling of prunes. Deletion of the volume regulation 
provisions from the order (as discussed in material issue numbered (16) ) would 
remove a part of the original justification for the regulation of intrastate han- 
dling of prunes. However, the order, as proposed to be amended, would still im- 
pose certain grade regulations on prunes at the time they are received by han- 
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dlers from producers, and would also provide authority for the establishment of 
size regulations on such receipts. Since handlers normally do not know the cur- 
rent of commerce within which they will make final disposition of prunes at the 
time they receive them, and since the marketing of prunes within the area does 
not differ from the marketing of prunes outside the area, the applicable regula- 
tions, and any size regulations which may be established, must be applied uni- 
formly to all prunes received by handlers from producers or dehydrators. Reg- 
ulation of the intrastate handling of prunes is also necessary in order to prevent 
individuals from circumventing the provisions of the order. That is, in the ab- 
sence of regulation of intrastate handling, a handler would be able to sell, con- 
sign, ship, etc. prunes to an individual within the area, other than a handler, 
and he, in turn, could dispose of such prunes in interstate or foreign commerce 
as if the prunes were free from any restrictions under the order because the 
committee would have lost surveillance and control of the prunes. In view of 
the foregoing, the order should continue to be applicable to prunes in intrastate 
as well as interstate and foreign commerce. 


To summarize, the Order, as illuminated by its legislative history, pro- 
vides in general that the person who first receives prunes from the 
grower is the handler thereof, provided that he operates in the State of 
California subject to the jurisdiction of the Prune Administrative Com- 
mittee. If he does not operate in the State of California subject to the 
jurisdiction of the Committee, the grower is the “handler”. 


In the Tentative Decision, I concluded that “as to the sales in 1975 to 


Products of the Sun, Santa Ana, California, Products of the Sun was the 
handler rather than petitioners” (Tentative Decision, p. 15). The Tenta- 
tive Decision states, pp. 15-16: 


Applying the Order provisions to the facts of this case, as to the sales in 1975 
to Products of the Sun, Santa Ana, California, Products of the Sun was the han- 
dler rather than petitioners. Products of the Sun operates in the State of Cali- 
fornia. Respondent’s investigator saw its “office,” “loading yard” and “ware- 
house” in Santa Ana, California (Tr. 203-204). Products of the Sun also ap- 
parently has a place of business at Huntington Beach, California (see Ex. 2 to 
Ex. 15). Although Products of the Sun was operating as agent for an undis- 
closed principal (Conservas de Baja California, S.A., Tijuana, Mexico), peti- 
tioners may look to Products of the Sun as if it were the principal. Fred G. Hil- 
vert Co. v. Tropical Fruit Co., 20 Agr Dec 425, 429 (1961); LaJara Produce Co. 
v. Bisesi, 18 Agr Dec 768, 773 (1959); Seavey, Handbook of the Law of Agency 
(1964), p. 211; Sell, Agency (1975), p. 65. Accordingly, there is no reason why 
the general rule should not be applied to the 1975 transactions, viz., the buyer 
from the grower, Products of the Sun, was the handler. 


Mr. R. W. Jewell, Manager of the Prune Administrative Committee, ad- 
mitted that Products of the Sun “could have been the handler of those transac- 
tions” (Tr. 180). One of the factors that affected the Committee’s thinking was 
that Products of the Sun thought that they were buying from a handler, and 
did not want to become a handler themselves (Tr. 158-160). However, that fact 
should not have been given any weight by the Committee. Few would be reg- 
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ulated as handlers if the desire to avoid regulation were a relevant factor. The 
petitioners were equally desirous of avoiding regulation. 


Even if petitioners knew that Products of the Sun planned to move the 
prunes to Mexico or to somewhere else out of the area, that would not affect 
petitioners’ status. Frequently a California handler purchasing prunes from a 
grower will move the prunes out of the area, but it is the handler buying the 
prunes from the grower who is the handler in such transactions rather than the 
grower. 


On the basis of this record, petitioners have sustained their burden of proving 
that they were not the handlers in the 1975 transactions with Products of the 
Sun. 


In reaching that tentative conclusion, I assumed that generally anyone 
who bought prunes (not previously “handled” by another person) 
“handled” them under the “handle” definition in the Order. That as- 
sumption was based on the following portions of the legislative history 
of the Order set forth above, pages 10, 11, and 13: 


Further, the buying, receiving, selling, or otherwise dealing by a person with 
prunes which have already been handled by another person should not consti- 
tute handling unless it should be necessary to consider such subsequent opera- 
tions on the same prunes as handling for the purpose of applying the applicable 
restrictions pursuant to paragraph (b) of § 993.4 of the order. 


2.9.8 3.9 @ 


The buying, receiving, selling or otherwise dealing by a person with prunes 
which have already been handled by another person should not be considered as 
handling because the first handler would be subject to all of the order restric- 
tions, with certain exceptions, and it would not be necessary to have the same 
restrictions apply to the handling of the same fruit more than once. 


a ee SS 


The definition also contains an exception for buying, selling, receiving or 
otherwise dealing with prunes which have already been handled. 


Unless buying were regarded as handling, it would have been unneces- 
sary to specifically indicate that the buying of prunes already handled by 
another person should not be regarded as handling. However, that leg- 
islative history referred to the definition of handle in the Order as issued 
in 1949. The definition of “handle” in 1949 expressly excepted “buying” 
in certain circumstances. Specifically, the definition of handle in the 
Order effective August 25, 1949, provided (§ 993.1 (j) ): 


(j) “Handle” means to receive, process, package, sell, consign, transport, or 
ship or in any other way to place prunes in the current of commerce (except as a 
carrier of prunes owned by another person), whatever may be the ultimate des- 
tination or end use of the prunes: Provided, That, this term shall not include: 
(1) The selling or delivering of prunes by a producer or dehydrator to a pro- 
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ducer, dehydrator, or handler within the State of California; (2) the receiving of 
prunes by a producer or dehydrator from a producer or dehydrator; and (3) the 
buying, receiving, selling, or otherwise dealing by a person with prunes which 
have already been handled within the meaning of this definition by another per- 
son, but this exclusion shall be of no effect for the purpose of applying the ap- 
plicable restrictions of paragraph (b) of § 993.4 to the subsequent handling of 
prunes in the event a handler’s prunes are excepted from restrictions in the 
manner specified in subdivision (i) of subparagraph (5) of paragraph (b) of 
§ 993.4 (emphasis added). 


However, the term buying has been eliminated from the present ex- 
ception in the definition of “handle,” and buying is not regarded as han- 
dling by the administrative officials who issued and administer the 
present Order (see Respondent’s Exceptions to Judicial Officer’s Tenta- 
tive Decision). In the circumstances, there is no basis for regarding buy- 
ing — without more — as handling under the present Order provisions. 


The record in this case shows that Products of the Sun did no more 
than buy the prunes in question on behalf of the undisclosed principal, 
Conservas de Baja California, S.A., Tijuana, Mexico. Conservas, not 
Products, sent trucks to the Marysville ranch where the prunes were re- 
ceived, and then transported on the trucks to Conservas in Mexico. Since 
Products did not receive or otherwise handle the prunes, the petitioners 
were the handlers of the prunes bought by Products on behalf of Con- 
servas, and received by Conservas. 


Consequently, Mr. Jewell’s view that Products of the Sun “could have 
been the handler on those transactions” (Tr. 180) was erroneous. 
Products performed no handling function. If it had, as stated in the Ten- 
tative Decision, Products desire to avoid becoming a handler should not 
have been given any weight by the Committee. In addition, if Products 
had “received” the prunes, which is all that it takes to constitute han- 
dling, the fact that Products was acting as agent for an undisclosed 
Mexican principal would not have changed the result. Products would 
still have been the handler, rather than petitioners. 


Similarly, with respect to petitioners’ direct sales to Conservas de Baja 
California, S.A., Tijuana, Mexico, in 1976 and 1977, petitioners were 
selling to a Mexican firm operating in Mexico rather than in California. 
Conservas merely had a post office box in San Ysidro, California (Tr. 
102). Accordingly, it was not subject to the jurisdiction of the Prune Ad- 
ministrative Committee (7 U.S.C. 610 (f) ). 


Although Conservas used a California forwarding agent, Agencia 
Gutierrez, Inc., San Ysidro, California, to prepare the export declara- 
tions which are needed for moving fruit across the border, petitioners 
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sold their prunes to Conservas—not to the forwarding agency. Since 
Conservas was not a “handler within the area,” petitioners’ sales to Con- 
servas constituted “handling” under the Order. 


Petitioners argue that since their sales to Conservas were sales within 
the area, it is not necessary to show that the sales were to a handler 
within the area. But the definition of handle expressly refers to a “han- 
dler within the area”—not to a “sale within the area.” Moreover, the 
legislative history of the Order is consistent with the plain terms of the 
Order. Specifically, the legislative history, which is set forth in greater 
detail above, states (Resp. Ex. 10; 14 F.R. 3622, 3624): 


Handling should exclude the selling or delivering of prunes by a producer or de- 
hydrator to a producer, dehydrator, or handler within the State of California. 


If petitioners’ construction of the Order were correct, the legislative 
history should have stated: 


Handling should exclude the selling or delivering of prunes within the State of 
California by a producer or dehydrator to a producer, dehydrator, or handler. 


Throughout the legislative history of the Order, it is made clear that 


the important consideration is that all prunes must be subject to the 
supervision and control of the Prune Administrative Committee. This 
can only be assured if the handler is within the area. For example, the 
legislative history states (Resp. Ex. 10; 25 F.R. 6693): 


That is, in the absence of regulation of intrastate handling, a handler would be 
able to sell, consign, ship, etc. prunes to an individual within the area, other 
than a handler, and he, in turn could dispose of such prunes in interstate or for- 
eign commerce as if the prunes were free from any restrictions under the order 
because the committee would have lost surveillance and control of the prunes. 


Similarly, Mr. R. W. Jewell, Manager of the Prune Administrative 
Committee, testified at the promulgation hearing preceding the issuance 
of the Order (Resp. Ex. 12, p. 282): 


The general intent of the whole proposal, and therefore of the definition of 
handle, is that it applies to the first handler who is subject to the control pro- 
visions concerning quality control, inspection, salable and surplus percentages, 
and other matters. 


In short, the Order itself and its legislative history reveal the purpose 
to exclude from “handling” sales by growers to handlers who are operat- 
ing in the area readily subject to supervision and control by the Prune 
Administrative Committee. It is not enough to show that the sale was 
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within the area. If it were, California growers could sell their prunes at 
their farms to “fly-by-night” operators who could pick them up at mid- 
night under circumstances which would preclude the Committee from 
exercising any supervision or control over the prunes. Such handlers 
could afford to pay a higher price than California handlers subject to the 
Order obligations. Hence the entire regulatory program could be easily 
circumvented if petitioners’ construction of the Order were correct. 


In addition, the phrase “handler within the area” is in an exception to 
the general rule. The general rule is that “ [hJandle’ means to* * * sell 
* * * or in any other way to place prunes in the current of the com- 
merce within the area or from such area to any point outside thereof.” 
An exception to that general rule is if the sale is to a “handler within the 
area.” It is axiomatic that exceptions must be strictly construed. See 
Trade Comm'n v. Morton Salt Co., 334 U.S. 37, 44-45; Phillips Co. v. 
Walling, 324 U.S. 490, 493; Schlemmer v. Buffalo, Rochester &c. Ry., 
205 U.S. 1, 10; Detroit Edison Co. v. Securities & Exchange Commission, 
119 F.2d 730, 739 (C.A. 6), certiorari denied, 314 U.S. 618; Shilkret v. 
Musicraft Records, 131 F.2d 929, 931 (C.A. 2), certiorari denied, 319 
U.S. 742. 


In addition, petitioners’ construction of the Order is contrary to the 
administrative construction of the Order, which should be given great 
weight. Lawson Milk Company v. Freeman, 358 F.2d 647, 650 (C.A. 6); 
Allen M. Campbell Co. Gen. Con., Inc. v. Lloyd Wood Const. Co., Inc., 
446 F.2d 261, 265 (C.A. 5). See, also, Red Lion Broadcasting Co. v. 
F.C.C., 395 U.S. 367, 381; Udall v. Tallman, 380 U.S. 1, 16-17; Boutell 
v. Walling, 327 U.S. 463, 470-471; Bowles v. Seminole Rock Co., 325 
U.S. 410, 413-414; United States vy. American Trucking Ass‘ns., 310 
U.S. 534, 549; Federal Comm? v. Broadcasting Company, 309 U.S. 134, 
143, fn. 6; Norwegian Nitrogen Co. v. United States, 288 U.S. 294, 335; 
Hunt Foods and Industries, Inc. v. F.T.C., 286 F.2d 803, 809 (C.A. 9), 
certiorari denied, 365 U.S. 877; Department & Specialty Store Emp. 
Union v. Brown, 284 F.2d 619, 627 (C.A. 9), certiorari denied, 366 U.S. 
934; United Truck Lines v. Interstate Commerce Commission, 189 F.2d 
816, 817 (C.A. 9), certiorari denied, 342 U.S. 830; L. Gillarde Co. v. Jo- 
seph Martinelli & Co., Inc., 169 F.2d 60, 60-61 (C.A. 1), certiorari de- 
nied, 335 U.S. 885; Armstrong Co. v. Walling, 161 F.2d 515, 517 (C.A. 
1); Superior Packing Co. v. Porter, 156 F.2d 193, 195 (C.A. 8), certiorari 
denied, 329 U.S. 788; Bowles v. Mannie & Co., 155 F.2d 129, 133 (C.A. 
7), certiorari denied, 329 U.S. 736; Bowles v. Cudahy Packing Company, 
154 F.2d 891, 892 (C.A. 3). 


Petitioners raise a number of hypothetical questions as to when a 
handler is “within the area.” This is a practical determination which de- 
pends in each case on whether the handler is operating in California in a 
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manner which enables the Prune Administrative Committee to readily 
supervise and control the handler’s activities. For example, it is not ma- 
terial where the handler is incorporated so long as he is actually engaged 
in business in California readily subject to the supervision and control of 
the Committee. 


Similarly, in determining whether the sale was to a “handler within 
the area,” it is of no consequence where the producer has his office, or 
where he happens to be when the sale is negotiated. As long as the pro- 
ducer sells prunes produced in California to a handler operating in Cali- 
fornia so as to be readily susceptible to supervision and control by the 
Committee the sale would be to a “handler within the area” even if the 
sale was consummated at the producer’s office (or vacation site) in Ari- 
zona. 


Petitioners contend in their brief filed after the Tentative Decision 
that it would place an impossible burden on growers to make them deter- 
mine whether they were selling to a “handler within the area.” But the 
Order requires that they make such a determination if they want to be 
exempt from regulation. Moreover, they can easily ask the buyer 
whether he is a “handler within the area,” and include a provision in the 
sales contract that the buyer will assume the handler obligations under 
the Order. Although such a contractual provision would not be binding 
on the Order administrators, it would give the grower recourse from the 
buyer if the Order administrators determined that the buyer was not a 
“handler within the area.” 


Petitioners correctly argue that their status should not depend on 
what the purchaser of their prunes did with them, since they have no 
control over the purchaser. But this case turns (insofar as the Conservas 
sales are concerned) on where the purchaser’s business activity is—not 
what he did with the prunes. Petitioners have complete control over 
whether they sell to a “handler within the area.” Insofar as the Products 
sales are concerned, the case turns on the fact that Products did not “re- 
ceive” the prunes or perform any other handling function. 


Since Products was not even a “handler” in this case, and Conservas 
was not a “handler within the area,” it is unnecessary to consider 
whether the grower would be the handler if he sold his prunes to a Cali- 
fornia handler who has a plant in California but with the sale providing 
for delivery of the prunes by the grower directly to the handler’s second 
plant in Nevada. Under the literal language of the Order, the grower 
might be regarded as coming within the exception of the “handle” defini- 
tion since he would be selling prunes to a “handler within the area” even 
though the delivery was to the handler’s second plant which is not 
within the area. As set forth above, “within the area” modifies “handler” 
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rather than “sales.” However, under the administrative construction of 
the Order, the grower would be the handler even if the sale was to a 
“handler within the area” if the grower delivered the prunes directly to 
the handler’s second plant outside of the area. This is consistent with the 
legislative history of the Order set forth at pages 11 and 13 above, which 
states: 


However, if a producer or dehydrator should sell or deliver prunes to a person 
outside of California, he would be performing an operation usually performed 
by a handler subject to the order restrictions and would be placing prunes in the 
current of commerce. Therefore, the order restrictions should apply to such 
producer or dehydrator in his capacity of handler if such sale or delivery is 
made. 


oo... 2. Se 


However, it would defeat the purpose if producers were allowed to ship 
prunes outside of the State of California, where they would be free from super- 
vision and control, even though shipped to another producer. Therefore, the 
exception does not apply where a producer ships outside of the State of Cali- 
fornia, even to another producer. In such a case, the producer no longer comes 
within the exception and he, therefore, handles prunes and becomes the handler 
of prunes so shipped and thereby becomes subject to the control provisions ap- 
plicable to handlers. 


Considering the legislative history of the Order and the purposes of 
the regulatory program, it is reasonable to construe the Order as re- 
quiring a producer, to be exempt from the handler definition of the Or- 
der, not only to sell his prunes to a handler within the area, but also to 
avoid delivering such prunes outside of the area to such a handler. 


Petitioners ask whether the definition of handle “was designed to give 
California-based handlers a monopoly on the ability or right to purchase 
or handle California prunes?” (Petition of Appeal, p. 38). However, there 
is nothing to preclude handlers outside the area from buying prunes in 
California. They must merely pay a sufficient price to enable California 
growers to bear the administrative expenses which they will incur if 
they sell to such a handler. This should pose no practical impediment 
since the identical expenses must be incurred by someone in every trans- 
action. 


A California handler necessarily takes into consideration the obliga- 
tion and expenses he will incur under the Order when he buys prunes 
from a California grower. There is no economic reason (leaving aside 
transportation costs, plant efficiencies, bargaining power, etc.) why the 
price paid by a California handler to the grower plus the Order expenses 
incurred by the handler should not exactly equal the price paid by a for- 
eign handler to the California grower. Both handlers would be paying 
the same total amount. But the California handler would divide the pay- 
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ment between the grower and the Committee; whereas the foreign 
handler would make the total payment to the grower, who would then 
pay the Committee. In either case, the handlers would pay the same total 
amount and the grower would net the same amount. 


Respondent’s construction of the Order thus equalizes the burden on 
all handlers, and insures that all prunes are subject to control. But peti- 
tioners’ construction of the Order would give an unfair advantage to 
non-California handlers, and result in some prunes not controlled. 


In short, there is no basis in the Order provisions, its legislative his- 
tory or in logic for departing from the literal language of the Order, 
which requires that sales be to a “handler within the area,” to be exempt 
under the circumstances of this case. 


2. Petitioners’ Contentions That Due Process Has Been Denied Them. 


Judge Palmer correctly ruled that petitioners were not denied due 
process. Judge Palmer held, in this respect (Initial Decision, pp. 15-17): 


Firstly, petitioners contend, due process was denied when the November 19, 
1976 letter was sent to “District 10 Pool c/o Nick Barbaccia, Agent” without 
copies of it also being sent to each of the individual petitioners. In what sense 
additional copies would have better afforded petitioners due process of law is 
unclear, but it is apparent that the contents of the letter were made known to 
them in sufficient time for their attorney to frame his response of November 
29, 1976. Further, under California law, each partner is an agent for a partner- 
ship and “.... the mere form of the agreement between the partners is im- 
material if the transaction be in fact a joint adventure for mutual profit; . . . the 
law will not countenance contrivances for giving parties the whole advantage of 
a partnership without subjecting them to its liabilities.” Refinite Sales Co. v. 
Fred P. Bright Co., 119 CA 2d 56, 258 P.2d 1116, 1120 (1953). 


Petitioners, secondly, contend that due process has been denied them in that 
they have not been advised, with sufficient clarity, the basis of the challenged 
determination. This contention petitioners combine with the assertion that 
they did not ship prunes to Conservas and therefore there must be some other 
unspecified basis for construing them to be handlers. However, they did ship 
prunes. Furthermore, they sold them. Either act brings them within the Order's 
“handle” definition. They were so advised by respondent, repeatedly. The only 
conceivable basis for petitioners not being held responsible as the handler of 
these prunes would be that they come within one of the exempted forms of 
handling specified in the Order. For the reasons we have previously stated, they 
did not. 


The third denial of due process alleged is grounded upon the adequacy of re- 
spondent’s reply to the March 25, 1977 Notice to the Parties, and the manner in 
which these proceedings have been conducted. The purpose of the questions 
posed in the Notice is misinterpreted by counsel. It was designed to narrow is- 
sues in advance of the hearing, and did not require a response by respondent’s 
counsel tantamount to a brief listing all authorities supportive of the chal- 
lenged determination. Respondent’s counsel has now filed its brief. So too, has 
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counsel for petitioners. Counsel for petitioners has additionally filed a closing 
brief. The briefs were filed after the holding of an oral hearing in which the 
facts that underly the challenged determination were fully developed through 
sworn and recorded testimony which was subjected to cross-examination. We 
know of no further safeguards that should have been taken to assure petition- 
ers due process of law. 


Petitioners’ first point referred to above has been abandoned on ap- 
peal. With respect to the second and third points, in addition to what 
Judge Palmer said, the letter to petitioners dated November 19, 1976, 
from the Director of the Fruit and Vegetable Division advised peti- 
tioners that the Department regarded them as the handler with respect 
to the transactions involved herein because they were regarded as 
placing the prunes in the current of commerce (Ex. A). Such a determina- 
tion requires no hearing initially. Brown v. United States, 367 F.2d 907, 
911 (C.A. 10), certiorari denied, 387 U.S. 917. The petitioners were, of 
course, later entitled to a hearing, which they had in this proceeding. 


The Department’s investigation report which resulted in the deter- 
mination that petitioners were the handler was made available to peti- 
tioners’ attorney on the first day of the hearing in this proceeding, and 
Judge Palmer indicated that quite often hearings in such proceedings 
are recessed to enable a party to subpoena witnesses whose testimony is 
needed (Tr. 188). Nonetheless, on the second and final day of the hear- 
ing, after having had possession of the investigation report over night, 
petitioners did not object to the continuance of the hearing or request 
that it be recessed to enable them to prepare further with respect to the 
matters set forth in the investigation report. Hence there is no basis for 
petitioners’ argument that they were denied due process. However, as 
long as the report ultimately was to be furnished to the petitioners, it 
would have been better practice to furnish it at an earlier date. 


For the foregoing reasons, the petition is dismissed. 


(No. 18,552) 


In re BORDEN, INC. AMA Docket No. M 63-3. Decided June 30, 1978. 
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Order No. 63 — provisions of — Plant location — adjustments for handlers 
— justification of — Class I milk — plus 6 cents location adjustment on — 
Location adjustment — challenges to — Price setting by the Secretary — ef- 
fect of — Proceeding remanded to the Secretary for further rule making 
proceedings 


Where the matters herein call for some clarification with respect to reliance on the location 
provisions of the Order and with respect to the uniformity provisions in 
§ 8c (15) (A), this proceeding is remanded to the Secretary for further proceedings. 


John A. Campbell, Administrative Law Judge. 
David T. Pritik, Chicago IL, for petitioner. 
Edward M. Silverstein, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is an appeal by petitioner to the Judicial Officer from an Initial 
Decision filed by Chief Administrative Law Judge John A. Campbell on 
February 23, 1978, denying the relief requested by petitioner under 
§ 8c (15) (A) of the Agricultural Marketing Agreement Act of 1937, as 
amended (7 U.S.C. 608c (15) (A) ). Final administrative authority to de- 
cide the Department’s cases subject to the Administrative Procedure Act 
has been delegated to the Judicial Officer (87 F.R. 28475; 38 F.R. 
10795; 42 F.R. 4935). ' 


For the reasons set forth in the Conclusions, I differ with Chief Judge 
Campbell’s conclusion that all of the Secretary’s findings are supported 
by substantial evidence. Accordingly, I am remanding the proceeding to 
the Secretary for further rulemaking proceedings consistent with this 
Decision. The Findings of Fact and Order Provision Challenged are 
taken from the Initial Decision. 


FINDINGS OF FACT ? 


‘ The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act reg- 
ulatory program). 


* The findings of fact herein are based upon the statement of facts stipulated by the 
parties and the four exhibits filed in this proceeding. 
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1. Petitioner, Borden, Inc. (hereinafter referred to as “Borden” or 
“Petitioner”), is a corporation organized in the State of New Jersey on 
April 24, 1899, whose address is 180 East Broad Street, Columbus, 
Ohio. 


2. Respondent is the Deputy Administrator, Regulatory Programs, 
Agricultural Marketing Service, Department of Agriculture. 


3. Throughout 1973 and 1974, Borden operated a milk processing 
plant at Pekin, Illinois, which served the Central Illinois marketing area 
(Order No. 50, 7 CFR Part 1050; hereinafter referred to as the “Central 
Illinois Order”), the Quad Cities-Dubuque marketing area (Order No. 63, 
7CFR§ 1063; hereinafter referred to as the “Quad Cities Order”), other 
Federal Order milk marketing areas, and also areas outside any federal 
milk marketing order. Throughout this same period, the principal sup- 
plier of milk to Borden’s Pekin plant was Mississippi Valley Milk Pro- 
ducers Association (“Mississippi Valley”). 


4. Prior to August 1, 1971, Borden had operated a milk processing 
plant at Des Moines, Iowa, which from September 1, 1970 through July 
31, 1971, had sold the plurality of its Class I milk in the Quad Cities- 
Dubuque marketing area and was regulated under the Quad Cities Or- 
der. On July 31, 1971, Borden discontinued operations at its Des 
Moines, Iowa plant, and thereafter Borden’s fluid milk accounts in the 
Quad Cities-Dubuque marketing area were served from Borden’s Pekin 
plant. During 1973, sales from Borden’s Pekin plant in the Central IIli- 
nois marketing area were only slightly in excess of sales from Borden’s 
Pekin plant in the Quad Cities-Dubuque market area. 


5. During 1973, Borden’s Pekin plant was regulated under the Central 
Illinois Order because, under the terms of Orders No. 50 and 63, a plant 
was regulated under the Order where it had the greatest distribution of 
Class I milk. A relatively small change in sales volume would have re- 
sulted in a shift in regulation of the Pekin plant from the Central Illinois 
Order to the Quad Cities Order. 


6. On August 22, 1973, notice was published in the Federal Register 
that on September 5, 1973, a hearing would be held in Moline, Illinois, 
with respect to certain proposed amendments to the Central Illinois and 
Quad Cities Orders. Proposal No. 4, proposed by Mississippi Valley, 
would have amended the Quad Cities Order to provide that in determin- 
ing the price payable by a plant located within the Central Illinois mar- 
keting area there shall be added a plus location adjustment equal to any 
amount by which the price otherwise payable under the Quad Cities Or- 
der is exceeded by the Class I price at the same location under the Cen- 
tral Illinois Order. 


7. At the hearing, which was held on September 5, 1973, Borden op- 
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posed the proposed amendment. On December 18, 1973, the Deputy Ad- 
ministrator, Regulatory Programs, filed a decision recommending, inter 
alia, that the location adjustment provisions of the Quad Cities Order be 
amended as proposed by Mississippi Valley. 


8. Borden filed exceptions to the recommended decision on January 3, 
1974. 


9. On January 24, 1974, Assistant Secretary Yeutter signed a deci- 
sion (published in the Federal Register on January 29, 1974) in which he 
approved and adopted the findings and conclusions of the recommended 
decision. 


10. On February 14, 1974, Assistant Secretary Yeutter signed an or- 
der (published in the Federal Register on February 20, 1974) containing 
supplemental and additional findings and determinations. He ordered, 
in part, that the location adjustment provisions of the Quad Cities Order 
be amended as proposed by Mississippi Valley, effective March 1, 1974. 


11. From January through August, 1974, sales from Borden’s Pekin 
plant in the Quad Cities-Dubuque marketing area were in excess of sales 
from Borden’s Pekin plant in the Central Illinois marketing area, and 
during such period, Borden’s Pekin plant was therefore regulated under 


the Quad Cities Order. During such period, the announced price of Class 
I milk under the Quad Cities Order was six cents per hundredweight less 
than the price for Class I milk under the Central Illinois Order. 


12. During January and February, 1974, the Order price effective for 
Borden’s Pekin plant was the same as the Order price effective for other 
handlers regulated under the Quad Cities Order to which no location ad- 
justments were applicable. 


13. From March 1, 1974 through August 31, 1974, Borden was re- 
quired by the Assistant Secretary’s order of February 14, 1974 (amend- 
ing section 1063.52 of the Quad Cities Order) to pay a plus location ad- 
justment of six cents per hundredweight for milk supplied to its Pekin 
plant. 


14. Subsequent to August 31, 1974, Borden’s Pekin plant has been 
regulated under the Central Illinois Order. 


15. During the period March 1, 1974 through August 31, 1974, Bor- 
den’s Pekin plant purchased 27,179,643 pounds of Class I milk. 


16. The Federal Order class prices applicable to Borden’s Pekin plant, 
including the plus location adjustment of six cents per hundredweight 
on Class I milk, were as follows: 
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Month Class I Class II Class III 
March 1974 $9.49 $8.15 None 
April 1974 9.53 7.73 None 
May 1974 9.54 6.93 None 
June 1974 9.12 6.31 None 
July 1974 8.32 6.29 None 
August 1974 7.70 6.49 $6.39 


17. Mississippi Valley’s announced prices for the Quad Cities Order 
area (without any location adjustments) were as follows: 


Month Class I Class IT 
March 1974 $9.505 $8.25 
April 1974 9.78 7.81 
May 1974 9.78 7.14 
June 1974 9.46 6.52 
July 1974 8.66 6.50 
August 1974 8.54 6.70 


18. Borden paid the following amounts in excess of the Federal Order 
prices to Mississippi Valley for milk supplied to its Pekin plant: 

Month Class I 

March 1974 075 

April 1974 31 

May 1974 30 

June 1974 40 

July 1974 40 

August 1974 .90 


ORDER PROVISION CHALLENGED 


The 1974 amendment which petitioner challenges concerns section 
1063.52 (a) (4) of the Quad Cities Order. That provision reads as follows: 
§ 1063.52 Plant location adjustments for handlers. 


(a) For milk received from producers at a pool plant and disposed of as Class I 
milk or assigned Class I location adjustment credit pursuant to paragraph (b) of 
this section, the price specified in § 1063.50 (a) shall be adjusted as follows: 

(1) * * * 


(2) *-_* & 
(8) xs * & 


(4) At a plant located within the Central Illinois marketing area as specified in 
Part 1050, add any amount by which the price specified in § 1063.50 (a) is ex- 
ceeded by the applicable Class I price at the same location pursuant to Part 
1050 regulating the handling of milk in the Central Illinois marketing area. 


cc. © 





AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
Cite as 37 A.D. 987 


CONCLUSIONS 


Here, as in Borden, Inc. v. Butz, 544 F.2d 312 (C.A. 7), part of the ba- 
sis for the Secretary’s decision requiring Borden to pay a plus 6 cents lo- 
cation adjustment on its Class I milk is that the adjustment is “for Bor- 


den’s own good” (see the Initial Decision, p. 20, fn. 7). Specifically, the 
Secretary found (39 F.R. 3657-3658): 


* * *The proposal [for the challenged location adjustment] was endorsed by 
two other cooperatives in the market, but was opposed by a major handler [Bor- 
den ‘Inc.] under the Central Illinois order. 


At che present time, the latter’s plant at Pekin, Illinois, has nearly equal sales 
in both the Central Illinois and the Quad Cities-Dubuque orders. In this circum- 
stance, with a relatively small change in sales volumes, regulation of the plant 
could shift from one order to the other. 


The Quad Cities-Dubuque Class I price at Pekin, Illinois, currently is 6 cents 
under the Central Illinois order Class I price at that location. Hence, a small 
shift in sales could have a significant effect on the minimum Class I prices re- 
quired to be paid by this handler. 


Shifts in regulation of plants between Federal milk orders in Illinois and Iowa 
have not been uncommon in recent years as handlers have centralized process- 
ing facilities and expanded their sales areas. A shift in regulation often results 
in abrupt changes in minimum prices to dairy farmers who supply the plant 
when the applicable Class I prices differ at such plant location among the or- 
ders. It also may disrupt competitive Class I price relationships among handlers 
even when they may be similarly located. 


A producer spokesman testified that the shift in regulation of the Pekin plant 
would result in an economic loss to producers supplying the plant and could 
create problems for the handler in acquiring milk supplies. He stated that, if 
the cooperative were not able to continue supplying the Pekin plant, the han- 
dler in all likelihood would have to attract supplies from Minnesota and Wis- 
consin, an area, along with Iowa, that is a regular source of supply for the Cen- 
tral Illinois market. Production of milk in Illinois, he noted, has been diminish- 
ing over the past several years. 


Location adjustments basically reflect the cost associated with distance in 
moving milk from outlying supply plants to the central market for fluid proc- 
essing and disposition. In some instances, however, the economic value of the 
milk to the producer at a particular location will be affected not only by trans- 
portation cost to move the milk to a regulated plant under one order, but also 
by the price he can obtain by shipping to an alternative market. Unless the lat- 
ter is taken into account, the milk so located may not be available to the former 
market. 


The milk supply area for the Quad Cities-Dubuque market consists of the ter- 
ritory in Iowa and Illinois in the immediate vicinity of the marketing area and 
territory to the north of the marketing area in northeastern Iowa. On the basis 
of December 1972 data, approximately 78 percent of the milk supply for the 
market is produced on farms in the six eastern Iowa counties of Delaware, 
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Dubuque, Jackson, Clinton, Scott, and Muscatine; and the three northwestern 
Illinois counties of Jo Daviess; Carroll, and Whiteside. These nine counties also 
supplied about 42 percent of the producer deliveries to the Central Illinois order 
for December 1972. This overlapping of supply areas between Quad Cities 
plants and Central Illinois plants is extensive primarily because the aforemen- 
tioned plant at Pekin obtains a substantial portion of its milk supplies from the 
eastern Iowa counties. 


Under the Central Illinois order, the minimum Class I price reflects the cost 
of attracting and maintaining supplies for such market location in competition 
with other neighboring markets and the cost of obtaining milk from alternative 
sources as needed. The present price level at Pekin takes into account the level 
of the Class I prices of the Quad Cities and Chicago markets to the north (which 
draw from a principal production area in the country) and the higher prices 
needed to attract the necessary supplies for markets east and south of Central 
Illinois, such as Indiana, Southern Illinois and St. Louis. These markets are in 
position to compete strongly for the dwindling supplies available in Illinois. 
Minimum prices in all such markets are established under common price stand- 
ards as set forth in the Agricultural Marketing Agreement Act. 


Should a Central Illinois plant located at Pekin become regulated under Order 
63, however, the Class I price at such plant, under the present terms of the or- 
der, would be 6 cents below the Class I price for other plants at the same loca- 
tion regulated under the Central Illinois order. It would not be reasonable to 
price milk to a Quad Cities regulated plant at Pekin or at any other location in 
the Central Illinois marketing area at a minimum Class I price lower than the 
Class I price applicable to a Central Illinois regulated plant at the same location. 


Appropriately, the price level under the Central Illinois order should be main- 
tained for milk delivered to a plant so located in order to assure that milk will 
continue to be delivered there in competition with other plants located in that 
market and plants in the neighboring markets to the east and south. Otherwise, 
the Quad Cities plant at such location would be on a different minimum price 
basis than immediate competitors in attempting to hold a milk supply. Orderly 
marketing is promoted by having similar minimum prices for all plants simi- 
larly located. 


A handler spokesman testified in opposition to the imposition of a plus loca- 
tion adjustment under the Quad Cities order at the Pekin location on the 
ground that such an action would put his company’s plant at a competitive dis- 
advantage with its competitors for Class I sales in Quad Cities. However, the 
continued application of the Central Illinois order Class I price level to the han- 
dler’s Pekin plant, even though he were regulated under the Quad Cities order, 
would not change such handler’s current competitive position with respect to 
sales in the Quad Cities market or in any other market. 


Such handler has increased his sales substantially in the Quad Cities market- 
ing area while paying such Class I price under the Central Illinois order and the 
producer milk he receives has no less value delivered to the plant simply be- 
cause of the area in which the handler makes his sales. In any case, the han- 
dler’s resale area is not relevant in the determination of the appropriate price to 
producers for milk they deliver to the Pekin location. The central consideration 
must focus on the value of milk delivered by producers to the particular loca- 
tion. In other words, the fact that a handler may sell a portion of his Class I 
milk in a lower priced market has little bearing on the problem of insuring a 
. supply of milk to his plant to cover all his Class I sales. It is not unusual for han- 
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dlers to sell in lower-priced markets, as well as in higher-priced markets; that is 
the handler’s business decision, but the fact that he does so does not mean that 
he can afford to pay producers less than their milk is worth considering the cost 
they incur in delivering to him at the plant location of his choice (emphasis sup- 
plied). 


In the earlier Borden case, cited above, the Court held that there was 
no substantial evidence to support the Secretary’s conclusion that the re- 
quirement that Borden pay an increased price for Class I milk was neces- 
sary to enable Borden to obtain an adequate supply of milk. The Court 
held (544 F.2d at 316-317): 


We proceed to examine the economic justifications advanced for the increase 
of Borden’s Class I milk price by 34 cents per hundredweight and the evidence 
adduced in support of such justifications. 


‘.1.2 first economic justification was a “for Borden’s own good” finding: “{I]t is 
not’ veasonable to expect producers to continue to deliver milk to the Borden, 
Inc., plant while higher prices are available to them at most other regulated 
plants in the region, including those located in the Quad Cities — Dubuque mar- 
keting area” (October 1, 1970 order). 


ee 2 © 


There is no evidence in the record that Borden would suffer in short supply. 
The only evidence of short supply generally was the testimony of the Mid- 
America representative: 


[Thhere is some doubt as to the availability of a milk supply for a Quad Cities — 
Dubuque pool plant located in the City of Des Moines if present pricing provi- 
sions of the Quad Cities — Dubuque Order prevail. 


Ex. E at 24 (emphasis added). 


In the first place this testimony (“some doubt”) is purely speculative. In the 
second place, if it is to be given any weight whatever, being couched in general 
terms it would not support the Secretary’s equally speculative finding (“not rea- 
sonable to expect” adequate supply) of a short supply for Borden. 


x * & 


* * *We have searched the record in vain to find evidence supporting the 
first purported economic justification for the three orders — that is, inadequate 
supply of milk for Borden — and find none. 


The evidence in the present record relating to the “for Borden’s own 
good” findings is equally speculative and lacking in substance. The 
strongest evidence is the testimony of Carl E. Zurborg, General Manager 
of Mississippi Valley Milk Producers Association, Inc., which was Bor- 
den’s principal supplier of milk. He testified (Rulemaking Hearing, p. 
39): 


We have attempted to show the step up in Class I premiums as the miles in- 
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crease southward to plants further from the heavier milk production areas. The 
Borden plant is located in Tazwell County in Zone 1 of the Central Illinois 
Order, a $1.39 per hundred-weight area which is .06 cents greater than the 
Quad Cities price. We ask that this price difference be maintained for any plant 
at that location. Exhibit Number 12 shows that the blend for the Quad Cities- 
Dubuque Order runs well below the Central Illinois Order Blend price and the 
.06 cents added onto the Quad Cities Blend will not be equal to the difference in 
the Blend prices. Producers delivering to Bordens will have quite an economic 
loss and this could also create problems for Borden in acquiring milk supplies. 


Mr. Zurborg’s testimony that “this could also create problems for Bor- 
den in acquiring milk supplies” is just as weak and speculative as the 
“some doubt as to the availability of a milk supply” testimony rejected 
by the Court in the earlier Borden case. 


In addition, Mr. Zurborg was General Manager of Mississippi Valley 
and, therefore, he was in a position to know whether his cooperative 
would discontinue supplying Borden unless the location adjustment was 
promulgated. Nonetheless, he failed to testify that Mississippi Valley 
would (or even that it probably would) discontinue supplying Borden 
without the location adjustment. Since Mr. Zurborg, who was in the best 
position to predict Mississippi Valley’s future course of conduct, was not 
willing to speculate or suggest that his cooperative would discontinue 
supplying Borden without the location adjustment, there is no basis for 
an inference by the Secretary to that effect. 


Moreover, earlier in his testimony, Mr. Zurborg supplied statistics 
which indicate that even without any location adjustment, it was to Mis- 
sissippi Valley’s economic advantage to continue to supply Borden after 
it became regulated under Quad Cities-Dubuque Order 63 rather than to 
switch to other handlers regulated under Central Illinois Order 50. 
Specifically, Mr. Zurborg testified (Rulemaking Hearing, pp. 22-23): 


The Borden, Inc. plant under [Central Illinois] Order No. 50 is basically a 
Class I operation having 70 to 85 percent Class I use in a market that had a 
Class I use as follows: 


January 1973, 66.8 percent; February, 65.1 percent; March, 58.1 percent; 
April, 54.5 percent; May, 51.9 percent; June, 47.5 percent; July, 48.0 percent. 


This plant represents a major economic factor in computing the return to pro- 
ducers for their milk production and we estimate in May 1973 a 14-1/2 cent per 
hundredweight decrease in the blend price would have been effected with Bor- 
den excluded from the Central Illinois Market Pool. 


The 14-1/2 cent reduction in the Central Illinois Blend price was in an orignal 
pooled volume of 21,713,934 pounds. During the same May pooling period the 
Quad Cities-Dubuque original pooled volume was 41,375,900 pounds. You can 
easily determine that the 14-1/2 cent reduction in the Central Illinois Blend 
price will not be offset by a 14-1/2 cent increase in the Quad Cities-Dubuque 
Pool Blend Price. In fact it would be about one half as much. 
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In May 1973 (the time period referred to in the preceding quotation), 
the Central Illinois Order No. 50 blend price paid to producers was $5.50 
per hundredweight, and the Quad Cities-Dubuque Order No. 63 blend 
price paid to producers was $5.43 per hundredweight, or 7 cents less 
(Rulemaking Hearing, Ex. 12). According to Mr. Zurborg’s testimony 
quoted above, if Borden had been out of the Central Illinois pool in May 
1973, the Central Illinois blend price would have been $5.35-1/2 
($5.50 — 14-1/2¢), while the Quad Cities-Dubuque blend price, with Bor- 
den in the Quad Cities-Dubuque pool, would have been $5.50-1/4 ($5.43 
+ 7-1/4¢), Hence, in May 1973, the Quad Cities-Dubuque blend price, 
with Borden in the Quad Cities-Dubuque pool, would have been 14-3/4 
cents higher than the Central Illinois blend price, with Borden out of 
that pool ($5.50-1/4-$5.35-1/2). Accordingly, it would have been to Mis- 
sissippi Valley's economic advantage to continue to supply Borden in 
May 1973, even if Borden had been regulated under the Quad Cities- 
Dubuque Order without any location adjustment. Presumably this is 
why Mr. Zurborg did not suggest that Mississippi Valley would stop sup- 
plying Borden if it were regulated under the Quad Cities-Dubuque Order 
without a location adjustment. * 


Furthermore, the prices required to be paid under milk orders are 
minimum prices—not maximum prices. Accordingly, if “Borden had dif- 
ficulty in obtaining milk at the prices fixed by the order, all it had to do, 
if necessary, was to offer whatever higher price market conditions re- 
quired” (Borden’s Reply Brief, p. 7). Hence it would appear that the 
Secretary did not have the power, even if he wanted to exercise it, to 
take any action with respect to this location adjustment which would 
have in any way hindered Borden in acquiring all the milk it wanted to 
acquire at its Pekin plant. 


Where the Secretary is setting prices which might have an effect on 
producers’ decisions as to how much milk to produce, the setting of 
prices which are too low could, of course, have an effect on the ability of 
all handlers to obtain milk supplies. But where, as here, the price is 
merely a location adjustment which in practical effect applied to one 
handler only, this would not affect any producer’s decision as to how 


° Respondent argues that in May 1973 the Central Illinois blend price actually exceeded 
the Quad Cities-Dubuque blend price by about 17-1/2 cents, rather than 7 cents, when the 
Central Illinois blend price is “cleansed of the ‘takeout’ due to the Louisville plan in effect in 
that Order area” (Respondent’s Response to Petitioner’s Appeal, p. 25). Respondent would 
have to explain its argument in greater detail to be persuasive here. But even if respond- 
ent’s argument is sound, that would only reduce the 14-3/4 cents difference computed 
above to 4-3/4 cents. In other words, even under respondent’s argument, Mississippi Valley 
would still have received 4-3/4 cents more in May 1973 by shipping to Borden, with Borden 
included in the Quad Cities-Dubuque pool, than if it transferred to another handler under 
the Central Illinois Order, with Borden no longer in that pool. 
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much milk he would produce. ‘ And since the Order prices are minimum 
prices, rather than maximum prices, the Order could not prevent a par- 
ticular handler from paying whatever price was necessary to obtain his 
particular desired milk supplies. 


Since the Secretary's Decision is interlaced with “for Borden’s own 
good” findings, which are not supported by the record, the proceeding 
should be remanded to the Secretary to determine whether he would ar- 
rive at the same conclusion without the “for Borden’s own good” ration- 
ale. It is not for me to speculate as to what conclusion he would have 
reached had he not relied on this invalid ground. 


If the Secretary reaches the same conclusion omitting the “for Bor- 
den’s own good” rationale, it would be helpful if he clarified whether any 
reliance is placed on the fact that there could be a disruption of compet- 
itive Class I price relationships between Borden and other handlers lo- 
cated in the Cental Illinois area if Borden were not required to pay the 
location adjustment. In the Secretary's Decision quoted above, it is 
stated (39 F.R. 3657): 


Shifts in regulation of plants between Federal milk orders in Illinois and Iowa 
have not been uncommon in recent years as handlers have centralized process- 
ing facilities and expanded their sales areas. A shift in regulation often results 
in abrupt changes in minimum prices to dairy farmers who supply the plant 
when the applicable Class I prices differ at such plant location among the 
orders. It also may disrupt competitive Class I price relationships among han- 
dlers even when they may be similarly located (emphasis supplied). 


Borden argues that the Secretary was concerned with its competitive 
position vis-a-vis its retail competitors (Borden’s Reply Brief, p. 17). Re- 
spondent, however, contends that the Secretary’s “concern was not peti- 
tioner’s competition for retail sales but its competition for a milk sup- 
ply” (Respondent’s Response to Petitioner’s Appeal, p. 29). It would ap- 
pear from the emphasized language just quoted that the Secretary had 
some concern about Borden’s competitive Class I price relationship vis-a- 
vis its retail competitors. If this was not part of the Secretary’s concern, 


the rulemaking decision should be clarified in this respect. 


On the other hand, if the Secretary had some concern about Borden’s 
competitive position vis-a-vis its retail competitors, the Secretary should 
explain his concern in the light of the Court’s decision in the earlier Bor- 
den case, which states (544 F.2d at 318): 


Furthermore, if Borden even theoretically had a competitive advantage and 


* There is no evidence in the record to support, a finding that producers’ decisions as to 
how much milk to produce might have been influenced by whether or not the location ad- 
justment was promulgated. 
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thereby increased its Des Moines sales, the slightest increase in Des Moines 
sales would have resulted in Borden’s selling the plurality of its Class I milk in 
Des Moines and automatically transferred Borden’s plant to regulation under 
the Des Moines order, thus eliminating the advantage. 


In the present case, if there had been no location adjustment and Bor- 
den had tried to exploit any competitive advantage over other handlers 
located in the Central Illinois area, the slightest increase in Central 
Illinois sales would have resulted in automatically transferring Borden’s 
plant to regulation under the Central Illinois Order, thus eliminating the 
advantage. Accordingly, Borden could have gained only minimal advant- 
age over other handlers located in the Central Illinois area if there had 
been no location adjustment. 


On the other hand, with the location adjustment, Borden was, of 
course, at a price disadvantage compared to retail competitors located in 
the Quad Cities-Dubuque area who did not have to pay the location ad- 
justment.* As to this disadvantage, respondent argues (Respondent’s 
Response to Petitioner’s Appeal, p. 31): 


Moreover, if, as petitioner points out, at page 15 of Exhibit A of its Appeal, in 
those months when Borden was regulated under the Quad Cities Order, since 
Borden’s Quad Cities sales were only slightly in excess of its Central Illinois 
sales, it would only have gained a “minimal advantage” over Central Illinois 
handlers for retail sales, the “disadvantage”, if any, it was subjected to by the 
amendment must also be characterized as minimal. *° 


“© See Appendix A attached hereto which demonstrates that the amendment 
created a greater degree of uniformity between petitioner and its competitors 
and that, without the amendment, petitioner’s “advantage” was four times 
greater than its “disadvantage” with the amendment. It should be emphasized 
that this exhibit shows price relationships in order to establish degree of uni- 
formity. Petitioner incorrectly interprets it as merely relating to cost advant- 
age in its comments on page 21 of Exhibit B of its Appeal. ° 


Respondent’s argument is a non sequitur. Borden’s minimal advantage 
over Central Illinois handlers resulted from the fact that if Borden had 
attempted to exploit any price advantage, it would immediately have 
lost its price advantage by becoming regulated under the Central Illinois 


* As the Secretary explained in his decision, this disadvantage was not great enough to 
prevent Borden from competing in the Quad Cities-Dubuque area since Borden had sub- 
stantial sales in that area while it was paying the Central Illinois Order price, which was 
the same as the Quad Cities-Dubuque price plus the location adjustment. 


* Appendix A attached to Respondent’s Response to Petitioner’s Appeal, referred to in fn. 
40 quoted above, has been disregarded since there is no indication as to the source in the 
record of the data set forth in that Appendix. If there is any worthwhile point to be made in 
this respect, it can be made in the Secretary’s findings. 
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Order. On the other hand, its price disadvantage applied to all of the 
milk that it sold in the Quad Cities-Dubuque area. Hence, although Bor- 
den’s price advantage could have been exploited only to a very small 
degree, its disadvantage would apply to a large volume of milk. Accord- 
ingly, respondent’s argument is without merit. 


It does not follow, however, that there is anything wrong with Borden 
being at a competitive disadvantage, insofar as the Class I price of its 
milk is concerned, with respect to handlers located in the Quad Cities- 
Dubuque area. Those handlers do not require producers to deliver their 
milk to a location, such as Pekin, where the milk has a higher value (at 
an expense to the producers equal to, or exceeding, the location adjust- 
ment). Borden chose to establish its plant at Pekin, and to then engage in 
an uneconomic “backhaul.” Accordingly, it is appropriate for Borden, 
rather than the producers, to suffer the burden of such uneconomic 
backhaul. 


If the Secretary determines that the location adjustment provisions 
were appropriate even though they were not for Borden’s own good, the 
Secretary should consider whether he wants to expand the grounds of 
his statutory construction argument. At present, the Secretary has re- 
lied only on the location adjustment provisions of the Act. Before reli- 
ance is placed on the location adjustment provisions, consideration 
should be given as to whether an argument should be made that the uni- 
formity provisions in § 8c (5) (A) of the Act are not violated if handlers 
in the same area are required to pay the same price for milk irrespective 
of which order they are regulated under. It is provided in § 8c (5) (A) of 
the Act (7 U.S.C. 608c (5) (A) ): 


(5) Milk and its products; terms and conditions of orders 


In the case of milk and its products, orders issued pursuant to this section 
shall contain one or more of the following terms and conditions, and (except as 
provided in subsection (7) of this section) no others: 


(A) Classifying milk in accordance with the form in which or the purpose for 
which it is used, and fixing, or providing a method for fixing, minimum prices 
for each such use classification which all handlers shall pay, and the time when 
payments shall be made, for milk purchased from producers or associations of 
producers. Such prices shall be uniform as to all handlers, subject only to ad- 
justments for (1) volume, market, and production differentials customarily 
applied by the handlers subject to such order, (2) the grade or quality of the 
milk purchased, and (3) the locations at which delivery of such milk, or any use 
classification thereof, is made to such handlers (emphasis supplied). 


Who are the “all handlers” emphasized above? Certainly not all han- 
dlers in the United States. Accordingly something must be interpolated 
after “all handlers.” Is it just as reasonable to interpolate “in the same 
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area” as to interpolate “regulated by the same order,” particularly where 
a number of orders are issued regulating milk in the same general area, 
with some handlers physically located in one area and selling the major 
part of their milk in another area? If it is reasonable to interpolate “in 
the same area” in § 8c (5) (A) of the Act, then reliance would not have to 
be placed upon the location adjustment provisions of that section. How- 
ever, this is a matter for the Secretary’s initial consideration on remand. 
The procedure following the Secretary’s decision on remand will be the 
same as in In re The Babcock Dairy Company of Ohio, 35 A.D.431, 445 
(1976). 


This proceeding is remanded to the Secretary for further rulemaking 
proceedings consistent with this Decision. Jurisdiction of this proceed- 
ing is retained by the Judicial Officer for the purpose of issuing a final 
Decision and Order following whatever corrective action is taken by the 
Secretary with respect to the provisions at issue here. If petitioner is not 
satisfied with such corrective action, it shall file a brief within 25 days 


after service upon its attorney of any supplemental Final Decision by the 
Secretary with respect to the matter. Respondent shall file its brief 25 
days thereafter, and petitioner may file a reply brief within 10 days 
after service of respondent’s brief. Amendments to the pleadings will 
not be necessary, but any matters that otherwise would have been in- 
cluded in the amendments to the pleadings may be included as argu- 
n.ents in the briefs. 





LIST OF DECISIONS REPORTED 


JULY 1978 
AGRICULTURE DECISIONS 


Animal Welfare Act 


HerGoTT, HAROLD and BERNADETTE HERGOTT. License — 
failure to obtain — Operating without license in vio- 
lation of the Act — Sanction — Consent 


(No. 18,553) 


In re HAROLD HERGOTT and BERNADETTE HERGOTT. AWA Docket No. 
93. Decided June 26, 1978. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violating the 
Act in failing to obtain the license required by the regulations issued under the Act. 
Respondents are ordered to cease and desist from the violation, and respondents are 
assessed a civil penalty therefor of $1000. 


William E. Michaels, Jr., for complainant. 
Respondents pro se. 


Decision by William J. Weber, Administrative Law Judge. 


This is a proceeding under the Animal Welfare Act of 1976 (7 U.S. C. 
2131 et seq.) and the regulations promulgated thereunder (9 CFR Parts 
1, 2 and 3) and under the applicable Rules of Practice (7 CFR Part 1; 42 
FR 743). A formal complaint, signed by the Administrator, Animal and 
Plant Health Inspection Service, was mailed to the respondents on Octo- 
ber 19, 1977, alleging a violation of the Act and the regulations. Re- 
spondents filed an answer to the complaint on about November 11, 
1977. 


It being deemed desirable to the parties in this action to settle these 
matters, it is agreed that pursuant to section 1.138 of the Rules of Prac- 
tice (9 CFR section 1.138), a Stipulation and the following Consent 
Order shall be entered as the final order to be issued in this proceeding. 
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CONSENT ORDER 


Pursuant to the agreement of the parties, respondents have waived 
oral hearing in the matter and IT IS ORDERED THAT: 


1. Respondents will cease and desist from selling, offering to sell, 
transporting or offering to transport, in commerce, to any research facil- 
ity or for exhibition or for use as pet any animal, or buy, sell, offer to buy 
or sell, transport or offer for transportation, in commerce, to or from an- 
other dealer or exhibitor any animal, unless and until respondents have 
obtained the appropriate license from the Secretary and such license has 
not been suspended or revoked. 


2. Respondents will comply with each and every provision of the Ani- 
mal Welfare Act of 1976 (7 U.S.C. 2131 et seq.) and the applicable regu- 
lations (9 CFR Parts 1, 2 and 3). 


3. Respondents will be assessed a civil penalty of $1,000 for each fu- 
ture violation of the Act or regulations or for any violations of this Con- 
sent Order. Further, if respondents are shown to have violated the Act, 
applicable regulations or this Consent Order, respondents will be prohib- 
ited from obtaining a license under the Animal Welfare Act of 1976 for 


a period of one year from the date that the Secretary makes a finding of 
such a violation. 


4. This order will become effective upon service upon the 
respondents. 
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Packers and Stockyards Act, 1921. 


BRADSHAW, DALE. P&S Docket No. 5515. Consent order — 
Sanction 


CrrizENS STocK YARD, INC. and WILLIAM F. HALFoRD. P&S 
Docket No. 5535. Consent order — Sanction 


GRAFF, WALTER and MAE v. UNITED STOCKYARDS COR. 
PORATION, et al. P&S Docket No. 5276. Order on re- 
consideration 


HOHENBERGER, MARK A. P&S Docket No. 5500. Bonding re- 
quirements — failure to comply with 


MENDICOA, Mopesto. P&S Docket No. 5544, Bonding re- 
quirements — failure to comply with — Sanction 


MILLER, PHILLIP G., d/b/a MILLER LIVESTOCK. P&S Docket No. 
5481. Consent order — Sanction 


MOYLAN, JERRY J. P&S Docket No. 5534. Consent order 


RICHARDSON, KENNETH. P&S Docket No. 5248. Consent or- 
der — Sanction 


Scott, RoBEerT F. P&S Docket No. 5476. Bonding require- 
ments — failure to comply with — Sanction 


Wa ttTi, ScHiLLinc & Co., et al. P&S Docket No. 5057. 
Modification of order 


Witson & Co., INc. (WILSON Foops CORPORATION). P&S 
Docket No. 5009. Consent order 


(No. 18,554) 

WALTER GRAFF and MAE GRAFF v. UNITED STOCKYARDS CORPORATION, 
d/b/a ST. PAUL UNION STOCKYARDS, and NATIONAL FARMERS-SIG 
ELLINGSON LIVESTOCK SELLING AGENCY, INC. P&S Docket No. 
5276. Decided June 13, 1978. 
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Order on reconsideration 


Complainant pro se. 
Vance B. Grannis and Harold Le Vander, Jr., 
S. St. Paul, MN, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. 181 et seq.), complainants alleged a mix-up 
in nine steers picked up by “Makela Truck Service” and consigned to re- 
spondent National Farmers-Sig Ellingson Livestock Selling Agency, Inc. 
for sale at the St. Paul Union Stockyards. An order of dismissal was is- 
sued on March 3, 1978, which included the following: 


[page 6] The evidence of the color and size of the animals involved shows that 
the animals sold for complainants’ account and for which complainants were 
paid, and the animals loaded on Makela’s truck on July 16, 1975, were not all 
the same animals. However, the record does not show, with respect to either re- 
spondent, that that respondent mixed the complainants’ animals with others. 


* 2° 


[pages 12 and 13] Notwithstanding the above, the evidence in this case does not 
support a finding that complainants’ animals were mixed by one or both of the 
respondents and not by the trucker. Without the trucker as a respondent in this 
case, we cannot impose a burden on the two respondents to exculpate them- 
selves and order payment of reparation by whichever one may have failed to do 


a 


so. 


It is noteworthy that complainants named “Makela Truck Service” as a re- 
spondent when they first instituted this proceeding in October, 1975. They 
were informed by letter on January 30, 1976, that that was not a person sub- 
ject to the Act. 


Copies of that order were served on the parties on March 6 and 7, 
1978. On March 21, the agency which administers the Act received a let- 
ter from complainant, Mrs. Graff, requesting assistance with the case. 
The agency sent a letter in reply, stating that it could not be of further 
assistance in the matter but if complainants wanted the previous letter 
treated as a petition for reconsideration, they should say so. On April 24, 
the agency received another letter from Mrs. Graff stating that com- 
plainants the previous letter treated as a petition for reconsideration. 
All three letters were promptly served on the respondents, who sent 
letters in response to them. 


On May 15, Mrs. Graff sent another letter, and enclosures, which were 
not served on the other parties. They are not provided for in the Rules of 
Practice and had no effect on the outcome of the petition for recon- 
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sideration. Copies of that material will be supplied to the other parties 
on request. 


Mrs. Graff expresses concern in particular about the time of printing 
of the weight figure on scale ticket 365461, an exhibit in the proceeding, 
which reflects a red marked animal weighing 760 pounds. Chester J. 
Peters’ testimony (Tr. 104-5-6), about the original scale tickets in the 
possession of the Minnesota Department of Agriculture, shows that that 
weight figure was printed on that ticket at about 9:20 a.m. on the day 
that animal was reported sold. Luther E. Jones testified (Tr. 180-1) that 
this was correct. 


In her letters, Mrs. Graff expresses dissatisfaction with the sufficiency 
of the investigation made by the Packers and Stockyards Administra- 
tion on the complaint, and the report prepared by that agency and filed 
in this proceeding. Such investigations and reports are in the discretion 
of the agency. Parties to such proceedings have the right to introduce 
evidence in support of their complaints or their answers, and in rebuttal 
of such reports, but the decision of such a case cannot be affected by dis- 
satisfaction of a party with the sufficiency of an agency investigation or 
report, or suspicion of a party about what might have been discovered if 
there had been more investigation. 


The agency can of course receive other information and conduct other 
investigation for possible law enforcement purposes, in its discretion. 


The decision of such a case must be based on the evidence in the record 
of the case, and on the law. Mrs. Graff's letters do not show that the deci- 
sion of this case was not in accord with the evidence in the record of this 
case, nor do they show that the decision was not in accord with the law. 


All contentions of the parties presented for the record have been con- 
sidered whether or not specifically mentioned herein, and it is concluded 
that after a careful examination of the record and a review of the state- 
ments contained in the order of dismissal, no changes in that order 
should be made. 


The order of dismissal issued on March 3, 1978, and this order, are the 
same as orders by the Secretary of Agriculture, being issued pursuant to 
delegated authority, 7 CFR § 2.35, as authorized by Act of April 4, 
1940, 54 Stat. 81, 7 U.S.C. 450c-450g. See also Reorganization Plan No. 
2 of 1953 (5 U.S.C., 1976 Ed., Appendix page 764). 


On the complainants’ right to judicial review hereof, see United States 
v. ICC, 337 U.S. 426. 


Copies hereof shall be served on the parties. 
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(No. 18,555) 


In re PHILLIP G. MILLER, d/b/a MILLER LIVESTOCK. P&S Docket No. 
5481. Decided June 15, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violating the Act 
and the regulations in connection with his operations as a dealer and market agency 
thereunder as found herein. Respondent is ordered to cease and desist from said vio- 
lations and is suspended as a registrant under the Act for 20 days and thereafter 
until no longer insolvent. 


Jane H. Campana, for complainant. 
Melvin Dinner, Greeley, CO, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et. seg.) by a Complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the respondent violated the Act and the regu- 
lations issued thereunder (9 CFR 201.1 et. seq.). The decision is entered 
pursuant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Phillip G. Miller, d/b/a Miller Livestock, hereinafter referred to as 
the respondent, is an individual whose mailing address is P.O. Box 1290, 
Greeley, Colorado 80631. 


2. Respondent, at all times material herein, was: 
(a) Engaged in the business of buying and seiling livestock in com- 
merce for his own account; and 
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(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce and as a market agency to buy livestock 
in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, in connection with his operations as a dealer or market 
agency, shall cease and desist from: 


1. Operating as a dealer or market agency while his current liabilities 
exceed his current assets; 


2. Issuing checks or drafts in payment for livestock without having 


and maintaining sufficient funds on deposit in the bank account upon 
which they are drawn to pay such checks or drafts when presented for 
payment; and 


3. Failing to pay, when due, the full purchase price of livestock pur- 
chased in commerce. 


Respondent is suspended as a registrant under the Act for twenty (20) 
days and thereafter until he demonstrates that he is no longer insolvent. 
When respondent demonstrates that he is no longer insolvent, a supple- 
mental order will be issued in this proceeding terminating this suspen- 
sion after the expiration of the twenty-day period. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent: Provided, however, that if 
by any means or device whatever, all or part of the suspension period is 
not effectively served during the period indicated above, the effective 
date of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 
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(No. 18,556) 
In re DALE BRADSHAW. P&S Docket No. 5515. Decided June 19, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violations of the 
Act and the regulations in connection with his operations as a dealer thereunder as 
found herein. Respondent is suspended as a registrant under the Act until he 
demonstrates that he is no longer insolvent. 


Mary Ellen Reese, for complainant. 
Roddy Harrison, Pecos, TX, for respondent. 


Decision by John A. Campbell, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seg.) by a Complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, alleging that the financial condition of the respondent 
named herein does not meet the requirements of the Act and that the re- 
spondent has willfully violated the Act and the regulations issued there- 
under (9 CFR 201.1 et seq.). This decision is entered pursuant to the con- 
sent decision provisions of the rules of practice applicable to this pro- 
ceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


1. Dale Bradshaw, hereinafter referred to as the respondent, is an in- 
dividual with his principal place of business located at East I-20, Abi- 
lene, Texas, with a mailing address of P. O. Box 1117, Abilene, Texas 
79604. 
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2. Respondent, at all times material herein, was: 


(a) Engaged in the business of buying and selling livestock in com- 
merce for his own account; and 


(b) Registered with the Secretary of Agriculture as a dealer to buy 
and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be 
entered. 


Respondent, in connection with his operations under the Act, individ- 
ually or in partnership with others, his employees, agents, successors 
and assigns, directly or through any corporate or other device, shall 
cease and desist from: 


1. Operating as a dealer while his current liabilities exceed his current 
assets. 


Respondent shall keep accounts, records, and memoranda which fully 
and correctly disclose all transactions involved in his business subject to 
the Act, including an accounts payable ledger for livestock and other 
purchases and a current livestock inventory record. 


Respondent is suspended as a registrant under the Act until such time 
as he demonstrates he is no longer insolvent. When respondent demon- 
strates that he is no longer insolvent, a supplemental order will be issued 
in this proceeding terminating this suspension. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 
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(No. 18,557) 


In re WALTI, SCHILLING & CO., WOLFSENS’ FEED LOTS, INC., SUNSET 
CATTLE COMPANY, LAWRENCE J. WOLFSEN, HENRY B. WOLFSEN, 
HENRY A. WOLFSEN, and WARREN L. WOLFSEN. P&S Docket No. 
5057. Decided June 19, 1978. 


Modification of Order 


Kenneth H. Vail and Rodney J. Streff, for complainant. 
John O. Germino, Palo Alto, CA, and 
David W. Lennihan, San Francisco, CA, for respondents. 


Decision by William J. Weber, Administrative Law Judge. 


Upon complainant’s and respondents’ “Joint Stipulation and Request 
for Modification of Order,” the order in this proceeding issued April 5, 
1978, is modified as follows: 


A. Respondents Lawrence J. Wolfsen, Henry B. Wolfsen, Henry A. 
Wolfsen and Warren L. Wolfsen, directly or through any corporate or 
other device, in connection with their operations as packers, or as of- 
ficers, directors, agents, or employees of a packer within the meaning of 
such term as defined in the Act, shall cease and desist from: 


1. Having an ownership interest in any dealer, market agency or 
custom feedlot; or participating in or controlling the management or 
operation of any dealer, market agency or custom feedlot while, at the 
same time, (a) maintaining a substantial ownership interest in a packer 
or (b) participating in or controlling the management or operation of a 
packer; 


2. Entering into any agreement, arrangement or understanding 
with any dealer, market agency or custom feedlot, or owner, officer, 
agent or employee of such dealer, market agency or custom feedlot, to fi- 
nance any packer; 


3. Receiving and accepting financing from any dealer, market 
agency or custom feedlot, or owner, officer, agent or employee of such 
dealer, market agency or custom feedlot; 


4. Permitting or requiring packer livestock buyers or other packer 
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employees to perform any service for any other packer, dealer, market 
agency or custom feedlot in connection with the business activities of 
such other packer, dealer, market agency or custom feedlot; and 


5. Participating in the management or operation of any dealer, 
marxet agency or custom feedlot. 


B. Respondent Walti, Schilling & Co., its officers, directors, agents, 
employees, successors and assignees, directly or through any corporate 
or other device, in connection with its operations as a packer within the 
meaning of such term as defined in the Act, shall cease and desist from: 


1. Permitting any dealer, market agency or custom feedlot, or 
owner, officer, agent or employee of such dealer, market agency or 
custom feedlot, independently or in combination with others, to have a 
substantial ownership interest in, finance or participate in the manage- 
ment or operation of its packer business; 


2. Entering into any agreement, arrangement or understanding 
with any dealer, market agency or custom feedlot, or owner, officer, 
agent, or employee of such dealer, market agency or custom feedlot, to 
finance its packer business. 


3. Receiving and accepting financing from any dealer, market 


agency or custom feedlot, or owner, officer, agent or employee of such 
dealer, market agency or custom feedlot; 


4. Permitting or requiring its livestock buyers or other employees 
to perform any service for any other packer, dealer, market agency or 
custom feedlot in connection with the business activities of such other 
packer, dealer, market agency or custom feedlot; and 


5. Participating in the management or operation of any dealer, 
market agency or custom feedlot. 


C. Respondents Lawrence J. Wolfsen, Henry B. Wolfsen, Henry A. 
Wolfsen and Warren L. Wolfsen, directly or through any corporate or 
other device, in connection with their dealer or market agency activities, 
or as officers, directors, agents or employees of a dealer or market 
agency within the meaning of such term as defined in the Act, shall 
cease and desist from: 


1. Having a substantial ownership interest in any packer; or par- 
ticipating in or controlling the management or operation of any packer 
while, at the same time, (a) maintaining an ownership interest in a deal- 
er, market agency or custom feedlot buying or selling livestock on an 
agency basis, or (b) participating in or controlling the management or 
operation of a dealer, market agency or custom feedlot buying or selling 
livestock on an agency basis; 
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2. Entering into any agreement, arrangement or understanding 
with any packer, or owner, officer, agent or employee of such packer, to 
provide financing for any packer; 


3. Financing any packer; 


4. Employing or permitting any packer, or livestock buyer or other 
employee of such packer, to perform any service or duty in connection 
with the furnishing of dealer or market agency services; and 


5. Making unjustly discriminatory payments, in the form of com- 
mission refunds or otherwise, in connection with the furnishing of mar- 
ket agency services. 


D. Respondents Henry A. Wolfsen and Warren L. Wolfsen, directly or 
through any corporate or other device, in connection with their dealer or 
market agency activities, or as officers, directors, agents or employees of 
a dealer or market agency within the meaning of such term as defined in 
the Act, shall further cease and desist from: 


1. Assessing or collecting commissions for the purchase or sale of 
livestock without performing buying or selling services in connection 
with such livestock purchases or sales; 


2. Assessing or causing to be assessed both a price mark-up and a 
“market agency” commission on the same purchase or sale transaction; 


3. Failing to disclose to the principals involved the actual pur- 
chase price of livestock purchased on an agency basis; 


4. Making payments or causing payments to be made to any per- 
son in connection with livestock purchase or sale transactions when such 
person has performed no service related to such purchase or sale trans- 
actions; and 


5. Making payments or causing payments to be made to any per- 
son in connection with livestock purchase or sale transactions without 
disclosing the amount and purpose of such payments to the principals in- 
volved. 


E. Respondent Wolfsens’ Feed Lots, Inc., its officers, directors, 
agents, employees, successors and assignees, directly or through any cor- 
porate or other device, in connection with its operations subject to the 
Act, shall cease and desist from: 


1. Permitting any packer, or owner, officer, agent or employee of 
such packer, independently or in combination with others, to have an 
ownership interest in, finance or participate in the management or 
operation of its custom feedlot and market agency business; 
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2. Entering into any agreement, arrangement or understanding 
with any packer, or owner, officer, agent or employee of such packer, to 
provide financing for such packer; 


3. Financing any packer; 


4, Employing or permitting any packer, or livestock buyer or other 
employee of such packer, to perform any service or duty in connection 
with the furnishing of its services; and 


5. Making unjustly discriminatory payments, in the form of com- 
mission refunds or otherwise, in connection with its market agency 
operations. 


F. Respondent Sunset Cattle Company, its officers, directors, agents, 
employees, successors and assignees, directly or through any corporate 
or other device, in connection with its operations subject to the Act, 
shall cease and desist from: 


1. Permitting any packer, or owner, officer, agent or employee of 
such packer, independently or in combination with others, to have an 
ownership interest in, finance or participate in the management or 
operation of its business; 


2. Employing or permitting any packer, or livestock buyer or other 
employee of such packer, to perform any service or duty in connection 
with the furnishing of its services; 


3. Failing to disclose to its principals the actual purchase price of 
livestock purchased on any agency basis; 


4. Making payments or causing payments to be made to any per- 
son in connection with livestock purchase or sale transactions when such 
person has performed no service related to such purchase or sale trans- 
actions; and 


5. Making payments or causing payments to be made to any per- 
son in connection with livestock purchase or sale transactions without 
disclosing the amount and purpose of such payment to its principals. 


. Respondents shall, within a period of one year from the date the re- 
spective orders become effective, formulate and implement a plan to 
achieve compliance with the provisions set forth in sections A.1, B.1, 
C.1, E.1 and F.1 herein, and shall promptly report to the Packers and 
Stockyards Administration the details of such plan and all steps taken to 
implement it. 


Paragraphs A and B of this order shall become effective on the day 
after service of this order on respondents. Paragraphs C, D, E and F of 
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this order shall become effective on the sixth day after service of this 
order on respondents. 


Copies shall be served on the parties. 


(No. 18,558) 


In re WILSON & Co., INC. (WILSON FOODS CORPORATION). P&S Docket 
No. 5009. Decided June 21, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against it for violating 
the Act and the regulations in connection with its operations as packer thereunder 
as found herein. Respondent is ordered to cease and desist from said violations. 


Thomas M. Walsh, for complainant. 
Harry L. Schniderman, Washington, D. C., for respondent, 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. 181 et seq.), by a Com- 
plaint filed by the Administrator, Packers and Stockyards Administra- 
tion, United States Department of Agriculture, alleging that respondent 
violated provisions of the Act. 


The parties to this proceeding have agreed that the matter be disposed 
of pursuant to the consent decision provisions of the Rules of Practice 
governing formal adjudicatory proceedings instituted by the Secretary 
under various statutes (42 F.R. 743 (1977); to be codified in 7 CFR 1.130 
et seq.). 


Respondent admits the jurisdictional facts set forth below and 
specifically admits that the Secretary has jurisdiction in this matter, 
waives further procedure, and agrees to the entry of this Decision. Com- 
plainant agrees to the entry of the Decision. 


This Decision is entered pursuant to the consent decision provisions of 
the Rules of Practice (42 F.R. 745; to be codified in 7 CFR 1.138). 
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FINDINGS OF FACT 


1. Wilson & Co., Inc., is a corporation organized and existing under 
the laws of the State of Delaware and has its principal business offices at 
4545 North Lincoln Boulevard, Oklahoma City, Oklahoma 73105. On 
October 14, 1976, respondent Wilson & Co., Inc., changed its name to 
Wilson Foods Corporation. 


2. Wilson & Co., Inc. (Wilson Foods Corporation) is and at all times 
material herein was engaged in the business of a packer: (1) buying live- 
stock in commerce for purposes of slaughter; and (2) preparing meat and 
meat food products for sale and shipment in commerce. 


3. Wilson & Co., Inc. (Wilson Foods Corporation) operates meat pack- 
ing plants located in various states of the United States, one of which 
plants is located in Landover, Maryland, and is operated under the name 
Briggs and Co. as a division of Wilson & Co., Inc. (Wilson Foods Corpora- 
tion). 


CONCLUSIONS 


Respondent Wilson & Co., Inc. (Wilson Foods Corporation) having ad- 
mitted the jurisdictional facts and the parties having agreed to the entry 
of this Decision, such Decision will be entered. 


Respondent Wilson & Co., Inc. (Wilson Foods Corporation), its of- 
ficers, directors, agents and employees, directly or indirectly through 
any corporate or other device, in connection with the offering for sale, 
sale, or distribution in commerce of Briggs Brand refrigerated sausage, 
lunch meats, frankfurters, and bacon products in the Washington, D.C. 
Standard Metropolitan Statistical Area, shall cease and desist from en- 
gaging in the practice of discriminating in price by charging any pur- 
chaser engaged in the resale of such products substantially lower prices 
than charged other competing purchasers of such products of like grade 
and quality; Provided, however, that nothing herein contained shall pre- 
vent respondent Wilson & Co., Inc. (Wilson Foods Corporation) from 
granting a lower price to any purchaser or purchasers: (1) in good faith 
to meet an equally low price of a competitor; or (2) in response to chang- 
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ing conditions affecting the market for on the marketability of such 
products; or (3) to make due allowance for differences in the cost of man- 
ufacture, sale or delivery resulting from the differing methods of quan- 
tities in which such products are to such purchasers sold or delivered; 
Provided, further, that the provisions of this Order shall not apply to 
any purchaser of the business of the Briggs and Company division from 
respondent Wilson & Co., Inc., (Wilson Foods Corporation). 


In addition to any and all other rights respondent may have to obtain 
modification or termination of this order, this order shall be modified 
upon application by respondent to the Secretary of Agriculture at any 
time after the expiration of one year from the effective date hereof, to 
eliminate any structure, limitation, or requirement herein contained 
which is not then enforceable or which by reason of any final court or 
agency decision, or change of policy, or failure to adhere to any policy, 
under the Packers and Stockyards Act, is not being enforced as to any 
similar activity and conduct of other packer(s) subject to the jurisdiction 
of the Secretary of Agriculture under the Packers and Stockyards Act, 
1921, as amended. 


The provisions of this order shall become effective sixty (60) days after 
service of this Decision upon respondent Wilson & Co., Inc. (Wilson 
Foods Corporation). 


Copies of this Decision shall be served upon the parties. 


(No. 18,559) 


In re JERRY J. MOYLAN. P&S Docket No. 5534. Decided June 26, 1978. 


Consent order 


Respondent has consented to issuance of a cease and desist order against him for violating 
the Act and the regulations in connection with his operations as a dealer thereunder 
in failing to comply with the bonding requirements of the Act. Respondent is 
ordered to cease and desist from said violation. 


Joanne F. Schwartz, for complainant. 
Larry G. Pepperdine, Topeka, KS, for respondent. 


Decision by John G. Liebert, Administrative Law Judge. 
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This proceeding was instituted under the Packers and Stockyards Act, 
1921, as amended (7 U.S.C. § 181 et seq. (1976)) by a Complaint filed by 
the Administrator, Packers and Stockyards Administration (now called 
Packers and Stockyards, AMS), United States Department of Agricul- 
ture, alleging that the respondent, Jerry J. Moylan, violated the Act and 
the regulations issued thereunder (9 C.F.R. § 201.1 et seq. (1977)). This 
decision is entered pursuant to the consent decision provisions of the 
rules of practice applicable to this proceeding (42 Fed. Reg. 745 (1977)) 
(to be codified in 7 C.F.R.§ 1.138). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision and agrees to the 
entry of an order containing no provision for the suspension of 
respondent’s registration, because respondent is now in compliance with 
the bonding provisions of the Act and the regulations. 


FINDINGS OF FACT 


1. Jerry J. Moylan, hereinafter referred to as the respondent, is an in- 
dividual whose address is 415 Hockaday, Council Grove, Kansas 66846. 


2. Respondent is, and at all times material herein was: 


(a) Engaged in the business of buying livestock in commerce on a 
commission basis and as a dealer to buy and sell livestock in commerce. 


(b) Registered with the Secretary of Agriculture as a market 
agency to sell livestock in commerce on a commission basis and as a 
dealer to buy and sell livestock in commerce. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 
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ORDER 


Respondent, Jerry J. Moylan, shall cease and desist from engaging in 
any business in commerce in any capacity for which bonding is required 
under the Packers and Stockyards Act and regulations without filing 
and maintaining a reasonable bond or is equivalent, as required by the 
Act and the regulations. 


In accordance with section 312(b) of the Act (7 U.S.C. § 213(b) 
(1976)), as amended, Pub. L. 94-410, § 3 (Sept. 13, 1976), respondent is 
assessed a civil penalty of two hundred fifty dollars ($250.00) with 
respect to the allegations covered by this decision. 


The provisions of this order shall become effective on the sixth day 
after service of this Order on the respondent. 


Copies of this decision shall be served upon the parties. 


(No. 18,560) 


In re CITIZENS STOCK YARD, INC. and WILLIAM F. HALFORD. P&S Docket 
No. 5535. Decided June 28, 1978. 


Consent order — Sanction 


Respondents have consented to issuance of the order herein against them for violations of 
the Act and the regulations in connection with their operations as a market agency 
thereunder as found herein. Respondents are ordered to cease and desist from said 
violations and the corporate respondent is suspended as a registrant under the Act 
until it is no longer insolvent. 


Allan R. Kahan, for complainant, 
William Eckhardt, Albany, GA, for respondent. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agricul- 
ture, alleging that the financial condition of the Citizens Stock Yard, 
Inc., does not meet the requirements of the Packers and Stockyards Act, 
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and that the respondents, both corporate and individual, have wilfully 
violated the Act and the regulations issued thereunder (9 C.F.R. 201.1 et 
seq.). This decision is entered pursuant to the consent decision provi- 
sions of the rules of practice applicable to this proceeding (7 C.F.R. 
1.138; 42 F.R. 745). 


The respondents admit the jurisdictional allegations in paragraph I of 
the Complaint and specifically admit that the Secretary has jurisdiction 
in this matter, neither admit nor deny the remaining allegations, waive 
oral hearing and further procedure, and consent and agree, for the pur- 
pose of settling this proceeding and for such purpose only, to the entry 
of this decision. 


The complainant agrees to the entry of this decision. 


FINDINGS OF FACT 


(a) Citizens Stock Yard, Inc., hereinafter referred to as the corporate 
respondent, is a corporation with its principal place of business located 
at Arlington, Georgia and its mailing address is P.O. Box H, Arlington, 
Georgia 31713. 


(b) The corporate respondent under the direction, control and man- 
agement of William F. Halford, herein referred to as the individual 
respondent, is, and at all times material herein was: 


(1) Engaged in the business of conducting and operating the Citi- 
zens Stock Yard, Inc., Arlington, Georgia (GA-103), a posted stockyard 
under the Act, hereinafter referred to as the stockyard; 


(2) Engaged in the business of selling livestock on a commission 
basis at the stockyard; and 


(3) Registered with the Secretary of Agriculture as a market 
agency selling livestock on a commission basis in commerce. 


(c) The individual respondent, whose address is Arlington, Georgia 
31713, is, and at all times material herein was, president, manager and 
co-owner of the corporate respondent, and formulated and controlled the 
policies, practices and acts of the corporate respondent, including the 
acts and practices referred to herein. 


CONCLUSIONS 
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The respondents having admitted the jurisdictional facts and the 
parties having agreed to the entry of this decision, such decision will be 
entered. 


The corporate respondent, its successors, its officers, directors, agents 
and employees, directly or through any corporate or other device, and 
the individual respondent, individually, or as an officer, director-agent 
or employee of the corporate respondent or through any corporate or 
other device, shall cease and desist from: 


1. Operating as a market agency in commerce while its current liabil- 
ities exceed its current assets; 


2. Failing to deposit in respondents’ custodial account for shippers’ 
proceeds within the time prescribed by section 201.42(c) of the regula- 
tions (9 C.F.R. 201.42(c)), an amount equal to the proceeds receivable 
from the sale of consigned livestock; 


3. Failing to maintain respondents’ custodial account for shippers’ 


proceeds in conformity with the provisions of section 201.42 of the 
regulations (9 C.F.R. 201.42); 


4. Failing to properly account to consignors; 


5. Issuing to consignors, accounts of sale which do not show the com- 
plete and correct names of the buyers of consigned livestock; 


6. Issuing buyers invoices which do not show the true and complete 
name of the buyer; 


7. Issuing scale tickets for livestock sold on a weight basis which do 
not contain all the information prescribed by sections 201.49 and 
201.73-1 of the regulations (9 C.F.R. 201.49 and 201.73-1). 


The corporate respondent is suspended as a registrant under the Act 
until such time as it shall demonstrate that its current liabilities no 
longer exceed its current assets and that the deficit in its custodial ac- 
count for shippers’ proceeds has been eliminated. When the corporate 
respondent demonstrates that its current liabilities no longer exceed its 
current assets and that the deficit in its custodial account for shippers’ 
proceeds has been eliminated, a supplemental order will be issued 
terminating the suspension. 


The provisions of this Order shall become effective on the sixth day 
after service of this Order on the respondents. 
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Copies of this decision shall be served upon the parties. 


(No. 18,561) 


In re KENNETH RICHARDSON. P&S Docket No. 5248. Decided June 
29, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against him for violations 
of the Act and the regulations in connection with his operations as a dealer and 
market agency thereunder as found herein. Respondent is ordered to cease and de- 
sist from said violations and respondent is suspended as a registrant under the Act 
for 60 days and thereafter until he is no longer insolvent. 


Jane H. Campana, for complainant. 
Larry E. Wadler, Wharton, TX, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


This proceeding was instituted under the Packers and Stockyards Act 
(7 U.S.C. 181 et seq.) by a Complaint filed by the Deputy Administrator, 
Packers and Stockyards-AMS, United States Department of Agricul- 
ture, alleging that the respondent violated the Act and the regulations 
issued thereunder (9 CFR 201.1 et seq.). This decision is entered pur- 
suant to the consent decision provisions of the rules of practice appli- 
cable to this proceeding (7 CFR 1.138; 42 F.R. 745). 


The respondent admits the jurisdictional allegations in paragraph I of 
the Complaint and specifically admits that the Secretary has jurisdiction 
in this matter, neither admits nor denies the remaining allegations, 
waives oral hearing and further procedure, and consents and agrees, for 
the purpose of settling this proceeding and for such purpose only, to the 
entry of this decision. 


The complainant agrees to the entry of this decision. 
FINDINGS OF FACT 


1. Kenneth Richardson, herein referred to as the respondent, is an in- 
dividual whose address is 616 University, Wharton, Texas 77488. 
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2. Respondent, at all times material herein was: 


(a) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(b) Registered with the Secretary of Agriculture as a market 
agency to buy and as a dealer to buy and sell livestock in commerce. 


(c) Respondent, on and after September 10, 1973, has engaged in 
the business of a dealer in commerce through a corporate device, R&R 
Farms, Inc., a corporation created, organized and existing under the 
laws of the State of Texas. Respondent at all times was in complete con- 
trol of the operation of the said corporation, and did at all times material 
herein establish, direct and control the policies, practices and activities 
of the said corporation. 


CONCLUSIONS 


The respondent having admitted the jurisdictional facts and the par- 
ties having agreed to the entry of this decision, such decision will be en- 
tered. 


Respondent, his agents and employees, directly and indirectly through 
any corporate or other device, shall cease and desist from: 


1. Issuing checks or drafts in payment for livestock purchased in 
commerce without having and maintaining sufficient funds on deposit 
in the bank accounts from which such checks or drafts are to be paid to 
pay such checks or drafts; and 


2. Failing to pay, when due, the full purchase price for livestock pur- 
chased in commerce. 


Respondent shall keep and maintain accounts, records, and memoran- 
da which fully and correctly disclose all transactions involved in his 
business as a dealer or market agency subject to the Act, including (1) a 
general ledger of accounts showing assets, liabilities, income, expenses, 
and net worth; (2) a supporting subsidiary ledger showing notes and ac- 
counts receivable and notes and accounts payable; (3) a cash receipts and 
disbursements journal; (4) an account showing all drafts issued; (5) 
monthly reconciliations of his bank accounts; (6) an accurate record of 
the number of head and weight of livestock bought, sold, or otherwise 
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disposed of each business day, and the prices paid or received therefor; 
(7) periodic inventories of all the livestock on hand; and (8) purchase and 
sale invoices. 


Respondent, his agents and employees, directly or indirectly, through 
any corporate or other device in connection with his operations involv- 
ing the purchase and sale of livestock in any manner in commerce, shall 
use, or cause to be used, only the full, true, and correct name of the ven- 
dor and purchaser of such livestock when issuing, preparing, or causing 
to be issued or prepared, accounts of sale, buyer invoices, scale tickets or 
any other documents evidencing the purchase and sale of such livestock 
by respondent. 


Respondent is suspended as a registrant under the Act for a period of 
sixty (60) days and thereafter until such time as he demonstrates that he 
is no longer insolvent. When respondent demonstrates that he is no long- 
er insolvent, a supplemental order will be issued in this proceeding 
terminating this suspension, after the expiration of the sixty-day period. 


The provisions of this Order shall become effective on the sixth day af- 
ter service of this Order on the respondent: Provided, however, that if by 
any means or device whatever, all or part of the suspension period is not 
effectively served during the period indicated above, the effective date 


of the beginning of the suspension period (or the part thereof not ef- 
fectively served) shall be the date fixed by a court of competent jurisdic- 
tion which issues an appropriate order with respect thereto. 


Copies of this decision shall be served upon the parties. 


(No. 18,562) 


In re MODESTO MENDICOA. P&S Docket No. 5544. Decided April 21, 
1978. 


Admission of facts — failure to file answer — Bonding requirements — 
failure to comply with — Sanction 


Where respondent violated the Act and the regulations thereunder in connection with his 
operations as a dealer under the Act in failing to comply with the bonding require- 
ments thereof, respondent is ordered to cease and desist from the violation. And re- 
spondent is suspended as a registrant under the Act until he is in full compliance 
with the bonding requirements. 
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William R. Young, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U. S. C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Act- 
ing Deputy Administrator, Packers and Stockyards, AMS, United States 
Department of Agriculture, charging that the respondent has wilfully 
violated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to file an answer would constitute an admission 
of all the material allegations contained in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Modesto Mendicoa, hereinafter referred to as the respondent, is 
an individual with his principal place of business located at Manila, 
Utah, and whose mailing address is P. O. Box 246, Manila, Utah 84046. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account. 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 
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2. The surety bond which respondent maintained to secure the perfor- 
mance of his livestock obligations under the Act, was terminated. Subse- 
quently, the respondent was notified by certified mail that continued 
operations without bond or its equivalent, as required by the Act and the 
regulations, would be in violation of section 312 (a) of the Act and sec- 
tions 201.29 and 201.30 of the regulations. Notwithstanding such no- 
tice, respondent has engaged in the business of a dealer, buying and sell- 
ing livestock in commerce for his own account, without filing and main- 
taining a reasonable bond or its equivalent, as required by the Act and 
the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) (1970) ) 
and sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30 (1977) ). 


Respondent shall cease and desist from engaging in business in com- 
merce in any capacity for which bonding is required under the Act and 
the regulations without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements of the Act and the regulations. 
When respondent has complied with such requirements, a supplemental 
order will be issued in this proceeding terminating this suspension. 


This order shall be effective from the sixth day after the Decision be- 
comes final.* Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 


seq.). 


*The Decision and Order became final June 14, 1978.—Ed. 
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(No. 18,563) 
In re ROBERT F.. SCOTT. P&S Docket No. 5476. Decided April 28, 1978. 


Bonding requirements — failure to comply with — Admission of facts — by 
failure to file answer to complaint — Sanction 


Where respondent violated the Act and the regulations in connection with his operations as 
a dealer thereunder in failing to comply with the bonding requirements thereof, re- 
spondent is ordered to cease and desist from said violations. And respondent is sus- 
pended as a registrant under the Act until he is in full compliance with the bonding 
requirements. 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by William J. Weber, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Act- 
ing Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, charging that the respondent has wil- 
fully violated the Act and the regulations issued thereunder (9 CFR 
201.1 et seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent 
by the Hearing Clerk by certified mail. Respondent was informed in a 
letter of service that an answer should be filed pursuant to the Rules of 
Practice and that failure to answer would constitute an admission of all 
the material allegations contained in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 
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This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


FINDINGS OF FACT 


1. (a) Robert F. Scott, hereinafter referred to as the respondent, is an 
individual whose address is Route 2, Maryville, Missouri 64468. 


(b) Respondent, at all times material herein, was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the perfor- 
mance of his livestock obligations under the Act was terminated on 
March 7, 1976. Respondent was notified by the Packers and Stockyards 
Administration via certified letter that if he continued his livestock 
operations without adequate bond coverage or its equivalent, as required 
under the Act and regulations, he would be in violation of section 312 (a) 
of the Act and sections 201.29 and 201.30 of the regulations promulgat- 
ed thereunder. Notwithstanding such notice, respondent has engaged in 
the business of a dealer, buying and selling livestock in commerce for his 
own account, without filing and maintaining a reasonable bond or its 
equivalent, as required under the Act and the regulations. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ), and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29 and 
201.30). 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act, as amended, and the regulations promulgated 
thereunder, without filing and maintaining a reasonable bond or its 
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equivalent, as required under the Act and the regulations. 


Respondent is suspended as a registrant under the Act until he com- 
plies fully with the bonding requirements under the Act and the regula- 
tions. When respondent has complied with such requirements, a supple- 
mental order will be issued in this proceeding terminating this suspen- 
sion. 


This order shall be effective from the sixth day after the decision be- 
comes final.* Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 C.F.R. 1.130 et 
seq.). 


*The Decision and Order became final June 15, 1978.—Ed. 


(No. 18,564) 


In re MARK A. HOHENBERGER. P&S Docket No. 5500. Decided May 16, 
1978. 


Bonding requirements — failure to comply with — Admission of facts — 
failure to file answer 


Where respondent violated the Act and the regulations in connection with his operations as 


a dealer thereunder in failing to comply with the bonding requirements of the Act, 
respondent is ordered to cease and desist from said violation. 


Mary Ellen Reese, for complainant. 
Respondent pro se. 


Decision by John A. Campbell, Administrative Law Judge. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 
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This is a disciplinary proceeding under the Packers and Stockyards 
Act, 1921, as amended and supplemented (7 U.S.C. 181 et seq.), herein- 
after referred to as the Act, instituted by a Complaint filed by the Ad- 
ministrator, Packers and Stockyards Administration, United States De- 
partment of Agriculture, charging that the respondent has wilfully vio- 
lated the Act and the regulations issued thereunder (9 CFR 201.1 et 
seq.). 


Copies of the Complaint and the Rules of Practice (7 CFR 1.130 et 
seq.) governing proceedings under the Act were served upon respondent. 


Respondent was informed that an answer should be filed pursuant to 
the Rules of Practice and that failure to answer would constitute an ad- 
mission of all the material allegations contained in the Complaint. 


Respondent has failed to file an answer within the time prescribed in 
the Rules of Practice, and the material facts alleged in the Complaint, 
which are admitted by respondent’s failure to file an answer, are adopt- 
ed and set forth herein as findings of fact. 


This Decision and Order, therefore, is issued pursuant to section 1.139 
of the Rules of Practice (7 CFR 1.139). 


Inasmuch as respondent is now in compliance with the bonding provi- 
sions of the Act and the regulations promulgated thereunder, complain- 
ant recommends that respondent not be suspended as a registrant under 
the Act. 


FINDINGS OF FACT 


1. (a) Mark A Hohenberger, hereinafter referred to as the respond- 
ent, is an individual whose place of business has a mailing address of 
P. O. Box 31775, Amarillo, Texas 79120. 


(b) Respondent is, and at all times material herein was: 


(1) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock in commerce on a 
commission basis; and 


(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce. 


2. The surety bond which respondent maintained to secure the perfor- 
mance of his livestock obligations under the Act was terminated. Re- 
spondent was notified by certified mail that if he continued his livestock 
operations without bond coverage or its equivalent, as required under 
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the Act and regulations, he would be in violation of section 312 (a) of the 
Act and sections 201.29 and 201.30 of the regulations promulgated 
thereunder. Notwithstanding such notice, respondent has engaged in 
the business of a market agency buying livestock in commerce on a com- 
mission basis and as a dealer without filing and maintaining a reason- 
able bond or its equivalent, as required under the Act and regulations. 


3. Respondent is now in compliance with the bonding provisions of 
the Act and the regulations promulgated thereunder. 


CONCLUSIONS 


By reason of the facts found in Finding of Fact 2 herein, respondent 
has wilfully violated section 312 (a) of the Act (7 U.S.C. 213 (a) ) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29 and 201.30). 


Respondent shall cease and desist from engaging in any business in 
commerce in any capacity for which bonding is required under the Pack- 
ers and Stockyards Act and the regulations without filing and maintain- 
ing a reasonable bond or its equivalent, as required by the Act and the 
regulations. 


This order shall be effective from the sixth day after the Decision be- 
comes final*. Copies hereof shall be served upon the parties. 


Pursuant to the Rules of Practice, this Decision becomes final without 
further proceedings 35 days after service hereof UNLESS appealed to 
the Secretary by a party hereto within 30 days after service, as provided 
in sections 1.142 and 1.145 of the Rules of Practice (7 CFR 1.130 et 
seq.). 


COURT DECISION 


HRDLICKA BROS. LIVESTOCK SALES, INC. v. FRANK PUZAUSKAS, d/b/a 
BROKEN ARROW RANCH, and AETNA INSURANCE CO. Decided 
February 24, 1978. 


*The decision and Order became final July 6, 1978.—Ed. 
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UNITED STATES DISTRICT COURT 


WESTERN DISTRICT OF WISCONSIN 


No. 76-C-207 


DOYLE, Judge 


OPINION AND ORDER 


This is a civil proceeding for monetary relief. It is presently before the 
court on plaintiff's motion for summary judgment and defendant Aetna 
Insurance Company’s (hereinafter Aetna) cross-motion for summary 
judgment. As I construe plaintiff's motion, it alleges also that plaintiff is 
entitled to judgment against defendant Puzauskas pursuant to Rule 55 
of the Federal Rules of Civil Procedure because he is in default. 


From the pleadings, exhibits submitted by plaintiff and defendant 
Aetna, ' and admissions on file, I find that there is no genuine issue as to 
the material facts set forth hereinafter under the heading “Facts.” 


1 Plaintiff attached one exhibit to his complaint and three exhibits to a reply to an 
affirmative defense raised by Aetna’s answer. Despite their failure to comply with Rule 
56 (e) of the Federal Rules of Civil Procedure, I accept these exhibits because defendant 
Aetna has admitted their validity by agreeing to plaintiff's proposed findings of fact which 
relied upon those exhibits, and by using some of them in support of its own proposed find- 
ings of fact. Both plaintiff and defendant Aetna have attached exhibits to their briefs on 
the motions for summary judgment. This is an impermissible method of presenting docu- 
ments on Rule 56 motions. However, since neither party has objected, I have accepted 
them. In reaching my decision, I have not taken into consideration the opinions expressed 
in the exhibits to plaintiff's brief—two letters from a Department of Agriculture official 
about the interpretation of regulations at issue. Although longstanding administrative 
interpretations of statutes and regulations, or interpretations issued contemporaneously 
with a statute or regulation, may be given great weight by courts in interpreting statutes 
or regulations, see Davis, Adminstrative Law, §§ 5.05, 5.06 (1972), these letters deal 
specifically with the facts of this case and the department official’s interpretation of how 
the department’s regulations would apply to those facts. This is a judicial function. 
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FACTS 


Plaintiff is a domestic corporation with its principal place of business 
at Route 7, Chippewa Falls, Wisconsin. At the times relevant to this 
action, plaintiff and defendant Puzauskas each was engaged in the live- 
stock business and registered as a livestock dealer with the U.S. Depart- 
ment of Agriculture, Packers & Stockyard Administration. At the times 
relevant to this action, defendant Aetna’s business included writing 
surety bonds covering the livestock buying activities of individuals with 
whom it contracted. 


On August 10, 1973, defendant Aetna executed and delivered a surety 
bond, #SB131853, to defendant Puzauskas. By the terms of the bond, 
entitled “BOND REQUIRED OF LIVESTOCK MARKET AGENCIES 
AND DEALERS UNDER THE PACKERS & STOCKYARDS ACT, 1931, 
AS AMENDED,” Aetna assumed liability for damages resulting from de- 
fendant Puzauskas’ livestock buying activities. The bond was in effect 
until August 1, 1974, and limited Aetna’s liability to $5,000. On its face, 
the surety bond stated no limitation of the period of time during which a 
lawsuit could be brought against Aetna for recovery. 


On February 23, 1974, defendant Puzauskas purchased for his own ac- 
count 32 animals from plaintiff, for an agreed price of $20,800. De- 
fendant Puzauskas was acting as a livestock dealer in this transaction. 
The 32 animals were delivered to defendant Puzauskas at his place of 
business on March 1, 1974. Defendant Puzauskas failed to pay $9,300 of 
the purchase price, and has continued to fail to pay the $9,300 despite 
repeated demands by plaintiff. 


On May 16, 1974, plaintiff filed a formal complaint against defendant 
Puzauskas to institute a reparation proceeding pursuant to the Packers 
and Stockyards Act, 1921, as amended. That reparation proceeding res- 
ulted in a decision and order by a proper delegate of the Secretary of 
Agriculture on May 23, 1975, commanding defendant Puzauskas to pay 
plaintiff within 30 days of the order, $9,300 plus interest from April 1, 
1974 until paid. 


Defendant Aetna was not a party to the Department of Agriculture 
reparation proceeding. The Packers and Stockyard Administration sent 
to Aetna by certified mail on February 3, 1975, plaintiffs proof of claim 
form against defendant Puzauskas and supporting papers. Notice of the 
May 23, 1975 order of the Agriculture Department was sent by certified 
mail to defendants Puzauskas and Aetna on May 29, 1975. 


On March 29, 1976, plaintiff filed the present action in this court. The 
summons and complaint were served upon defendant Aetna on March 





HRDLICKA BROS. LIVESTOCK SALES v. PUZAUSKAS 1033 
Cite as 37 A.D. 1031 


31, 1976. The summons and complaint were served upon defendant 
Puzauskas personally on June 3, 1976. 


Defendant Puzauskas has not responded in any way to the summons 
and complaint, nor to the motions and papers filed by plaintiff and de- 
fendant Aetna in this case. 


OPINION 


Plaintiff relies upon 7 U.S.C. § 210 (f) as the jurisdictional basis for 
this action. Section 210 is part of the Packers and Stockyards Act, 1921, 
as amended, 7 U.S.C. § 181 et seq. Section 210 (a) states in relevant 
part: 


Any person complaining of anything done or omitted to be done by any stock- 
yard owner, market agency, or dealer . . . in violation of the provisions of sec- 
tions 205-207 or 208 of this title, or of an order of the Secretary made under 
sections 201-203 and 205-217a of this title may, at any time within ninety days 
after the cause of action accrues, apply to the Secretary by petition... . 


Subsequent subsections of § 210 outline the procedures for the repara- 
tion proceedings before the Secretary of Agriculture and authorize the 
Secretary to order a violator to pay damages to the complainant. If the 
violator does not comply with the order, subsection (f) authorizes the 
complainant to file suit to enforce the Secretary's order in the federal 
district court of the United States in which he resides, within one year of 
the date of the order. Subsection (f) also directs that the Secretary’s find- 
ings and orders be considered prima facie evidence of the facts they 
state. 


In an attempt to recover the unpaid portion of the livestock purchase 
price from defendant Puzauskas, plaintiff followed the reparation pro- 
cedures prescribed by § 210. He obtained an order commanding pay- 
ment by Puzauskas at the conclusion of the reparation hearings. How- 
ever, it appears that the Secretary did not have the statutory authority 
to hold the reparation proceeding or to issue a reparation order. The 
Secretary’s reparation authority is limited to those acts or omissions de- 
scribed at § 210 (a), supra. Thus, the Secretary had reparation authority 
only if defendant Puzauskas’ failure to pay plaintiff for the livestock was 
in violation of either (1) an order of the Secretary or (2) the provisions of 
§§ 205-208. 


At the time of the transaction between plaintiff and defendant 
Puzauskas, there was no order of the Secretary which compelled 
Puzauskas to pay for the livestock. Accordingly, the Secretary did not 
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have reparation authority based upon violation of an order. 


Thus, the question is reached whether Puzauskas’ failure to pay was in 
violation of §§ 205-208. Sections 205 through 208 spell out the require- 
ments which stockyard owners and market agencies must meet. De- 
fendant Puzauskas was a “dealer” as that term is defined by the Act; and 
“dealer” status is defined quite differently than “stockyard owner” or 
“market agency” status. 7 U.S.C. § 201. Thus, it appears on the face of 
the Act that defendant Puzauskas could not have violated any of the pro- 
visions of §§ 205-208. Additionally I note that even if defendant 
Puzauskas were a market agency or stockyard owner, a number of fed- 
eral courts have held that failure to pay for one shipment of livestock is 
not a violation of §§ 205-208. Hays Livestock Commission Co., Inc. v. 
Maly Livestock Commission Co., Inc., 498 F.2d 925 (10th Cir. 1974); Ar- 
nold Livestock Sales Co., Inc. v. Pearson, 383 F. Supp. 1319 (D. Neb. 
1974); Guenther v. Morehead, 272 F. Supp. 721 (D. Iowa 1967); Lewis v. 
Goldsborough, 234 F. Supp. 524 (E.D. Ark. 1964); McClure v. E. A. 
Blackshere Co., 231 F. Supp. 678 (D. Md. 1974). In the McClure and 
Lewis cases, the courts pointed out that § 208 is the only statute which 
could arguably be violated by nonpayment of a bill. It requires “just, 
reasonable and non-discriminatory . . . practices.” Both courts held that 
a single nonpayment could not be construed to constitute a “practice.” 


On the other hand, I note that the Department of Agriculture has pro- 
mulgated a regulation pursuant to §§ 192, 208, 213 and 221 which re- 
quires dealers, as well as packers and market agencies to pay promptly 
for livestock purchases. * But, since the Secretary’s § 210 authority 
must be predicated upon the violation of a statute or order, defendant 
Puzauskas’ violation of the regulation cannot give the Secretary author- 
ity over a § 210 reparation proceeding unless the regulation is a valid 
interpretation of § 208. I am aware that administrative regulations 
interpreting statutes are generally entitled to great weight in judicial 
construction of statutes. 2A Sutherland, Statutory Construction, 
§ 49.05 (4th Ed. 1973). The prompt payment regulation may be a 
reasonable interpretation of the requirements of § 192, 213 and 221. 
See Mahon v. Stowers, 416 U.S. 100, at 111 (1974); Bowman v. U.S. 
Department of Agriculture, 363 F.2d 81 (5th Cir. 1966). It may also be a 
reasonable interpretation of the provisions of § 208 as it applies to mar- 
ket agencies. But in view of the plain language of § 208, restricting its 


2 9C.F.R.§ 201.43 (b) states in relevant part: 
Each packer, market agency, or dealer purchasing livestock shall, before the close of the 
next busines day following the purchase of livestock and the determination of the amount 
of the purchase price, transmit or deliver to the seller or his duly authorized agent the full 
amount of the purchase price, unless otherwise expressly agreed between the parties before 
the purchase of the livestock. 
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scope to the practices of stockyard owners and market agencies, I find 
that the regulation, as it applies to dealers, is not a valid interpretation 
of § 208. * Accordingly, I conclude that defendant Puzauskas’ failure to 
pay for the livestock he purchased from plaintiff is not a violation of 
§ 208. Therefore, the Secretary of Agriculture did not have statutory 
authority to issue a reparation order pursuant to§ 210. 


Because I have concluded that the order issued pursuant to § 210 is 
invalid for lack of statutory authority, I will not enforce it. However, a 
court may look beyond plaintiff's formal jurisdictional allegations to the 
entire complaint to determine whether there is a basis for jurisdiction. 
Wright and Miller, Federal Practice and Procedure: Civil § 1206 (1969). 


7 U.S.C. § 204 requires dealers to obtain bonds to secure the perfor- 
mance of their livestock obligations, and the surety bond issued by de- 
fendant Aetna to defendant Puzauskas was issued pursuant to that 
statute. 28 U.S.C. § 1352 confers original jurisdiction upon federal dis- 
trict courts over “any action on a bond executed under any law of the 
United States.” Since plaintiff seeks to recover from defendant Aetna on 
its surety bond issued pursuant to 7 U.S.C. § 204, this court has juris- 
diction over this action pursuant to 28 U.S.C. § 1352. Adams v. Gree- 
son, 300 F.2d 555 (10th Cir. 1962); Arnold Livestock Sales Co., Inc. v. 
Pearson, supra. 


The facts of this case clearly establish defendant Puzauskas’ liability 
to plaintiff for $9,300 of the purchase price for the livestock he received 
on March 1, 1974. It is also established that defendant Aetna had issued 
a surety bond to cover defendant Puzauskas’ obligations resulting from 
livestock purchases, which was in effect at the time of the transaction. 
Defendant Aetna does not dispute defendant Puzauskas’ liability or the 
existence of the surety bond. The disagreement between plaintiff and de- 
fendant Aetna is solely about the terms of the surety bond. 


Defendant Aetna points out that several amendments to regulations 
promulgated pursuant to § 204 became effective on March 1, 1974. One 
of the amended regulations states in relevant part: 


Each bond and each trust fund agreement filed pursuant to the regulations in 
this part shall contain provisions that: . . . 

(d) The surety on the bond .. . shall not be liable to pay any claim if it is not 
filed in writing within 120 days from the date of the transaction on which the 
claim is based, or if suit thereon is commenced less than 180 days or more than 


3 The Packers and Stockyards Act was amended in 1976. One of the amendments in- 
corporates the general provisions of 9 C.F.R. § 201.43 (b) into the Act, thus statutorily 
requiring prompt payment in livestock transactions. 7 U.S.C. § 228 (b). However, that 
amendment does not affect my opinion as to the validity of 9 C.F.R. § 201.43 (b) as an 
interpretation of § 208. 
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547 days (which is approximately 18 months) from the date of the transaction 
on which the claim is based... . 
9C.F.R.§ 201.33. 


Amended regulation 9 C.F.R. § 201.27 (c) sets forth a suggested form 
for surety bond contracts. One of the provisions of the suggested form 
states: 


(f) The Surety shall not be liable to pay any claim for recovery on this bond if it 
is not filed in writing within 120 days from the date of the transaction on which 
the claim is based, or if suit thereon is commenced less than 180 days or more 
than 547 days (which is approximately 18 months) from the date of the trans- 
action on which the claim is based. 


Defendant Aetna argues that those regulations are applicable to its 
surety bond with defendant Puzauskas, and that they are binding on all 
parties involved as if they were written on the face of the surety bond 
contract. Since this action was not brought within 547 days of the date 
of the transaction between plaintiff and defendant Puzauskas, de- 
fendant Aetna argues that it is not liable to plaintiff under the terms of 
its surety bond. 


Construction of a suretyship contract required by federal law is a 
matter of federal law, to be accomplished by reading together all instru- 
ments, statutes and regulations underlying the transaction. St. Paul Fire 
and Marine Insurance Co. v. Commodity Credit Corp., 474 F.2d 192 (5th 
Cir. 1973). 


That general principle of construction is explained in more detail in 
American Casualty Co. of Reading, Penn. v. Irvin, 426 F.2d 647 (5th Cir. 
1970). In that case, American Casualty argued that its surety bond, 
issued pursuant to the provisions of the Packers and Stockyards Act, 
had been terminated by operation of a regulation when another surety 
bond issued by another company took effect, even though American 
Casualty’s bond had ne explicit termination provisions. The court stated: 


As a general rule, the liability of a surety on a bond which is plain and un- 
ambiguous is governed, like any other contract, by the intention of the parties 
as expressed in the instrument. However, in determining the legal effect of a 
statutory bond such as is here before the Court, certain rules of construction 
are to be considered. A statutory bond will be reviewed in the light of the 
statute creating the duty to give security. It will generally be held that the pro- 
visions of the statute and regulations wil be read into the bond. [citations 
omitted]. So also, if a statutory bond contains provisions which do not comply 
with the requirements of law, they may be eliminated as surplusage and denied 
legal effect. [citations omitted]. 

Id. at 650. 
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Defendant Aetna argues, on the basis of this passage, that this court 
should literally read regulations 201.27 (c) and 201.33 (d) into its surety 
bond with defendant Puzauskas. I decline to do so. 


As the court explicitly held in American Casualty, the rule stated is 
general. In that very case, the court applied an exception: 


Even if it be held that the regulation indicates an intent that a bond would not 
be operative after another bond with another surety has been executed and de- 
livered, or, that the termination clause is at variance with the regulation, the 
parties would not be precluded from enlarging upon the requirements of the 
statute and regulations by a bond which extended coverage beyond that which 
is required. Risks which are not required to be secured by the statute will be 
deemed covered by a bond given pursuant to the statute if the bond so provides 
and if enforcement is not contrary to public policy. 

Id. at 650. 


See also Fireman’s Fund Insurance Co. v. Abilene Auction Co., 391 S.W. 
2d 147 (Tex App. Ct. 1965), application for writ of error refused, no 
reversible error. 


It may be reasonably argued that the present case is one in which the 
parties contracted for coverage beyond that required by the regulations. 
But there is a more compelling reason for a determination that the 547 
day limitation is not binding upon the parties as if it were written on the 
face of the suretyship contract. The regulations at issue do not directly 
prohibit actions against sureties after 547 days have elapsed since the 
transaction. Rather, they prescribe only what terms must be made a part 
of the surety bonds. In prescribing the terms of the contracts, the 
Department of Agriculture specifically recognized the existence of out- 
standing surety bonds, and provided that existing bonds did not have to 
be amended to conform to the regulations’ requirements until the 
anniversary date of the contracts. 


The notice of the amendments to the regulations in the Federal Re- 
gister stated in part: 


These amendments shall become effective on March 1, 1974. Provided, how- 
ever, that all market agencies and dealers who have surety bonds in effect on 
March 1, 1974, shall have until the next anniversary date of such bonds to 
modify such bonds in accordance with these amendments .... 38 Fed. Reg. 
33968 (Dec. 10, 1973). 


Additionally, in a December 12, 1973 letter about the amendments to 
companies with surety bonds under the Packers and Stockyards Act, the 
chief of the Registrations, Bonds and Reports Branch of the Livestock 
Marketing Division wrote: 
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Upon receipt of a fully executed duplicate of the new surety bond, we will re- 
new it and if it is in acceptable form for filing, we will make it a part of our of- 
ficial records. When the new bond is accepted for filing, we will issue a notice of 
termination for the old bond provided the new bond is written by the same 
surety company and for the same principal. 


The language of the amended regulations and the agency’s plan for 
implementing the amendments implicity recognize that the terms of the 
surety bond contract directly govern the surety’s obligations. The 
amendment language and plan for implementation also establish that 
the amendments were intended to prescribe terms of only those surety 
bond contracts executed on or after March 1, 1974, and were intended 
not to interfere with existing contracts. Accordingly, I hold that the 547 
day limitation prescribed in regulations 201.27 (c) and 201.33 (d) did not 
become a part of defendant Aetna’s August 10, 1973 surety bond con- 
tract with defendant Puzauskas. 


The terms of its surety bond with defendant Puzauskas clearly 
indicate that defendant Aetna is liable to third parties like the plaintiff 
who are injured by defendant Puzauskas’ failure to meet his livestock 
buying obligations. That result is consistent with the statutory purpose 
of the bonding requirement, to assure payment for livestock. H. Rep. No. 
1048, U.S. Code Cong and Adm. News, 85th Cong., 2d Sess., pp. 5212- 
5213 (1958). 


Accordingly, I hold that defendant Aetna is liable to plaintiff for 
defendant Puzauskas’ failure to pay $9,300 of the purchase price for the 
livestock he bought from plaintiff, and that defendant Aetna’s liability 
is limited by the terms of its surety contract to $5,000. 


DEFAULT JUDGMENT 


The record of this case reveals that defendant Puzauskas has not re- 
sponded to any pleadings or motions served upon him by plaintiff or 
defendant Aetna, and that plaintiff has applied to the court for judg- 
ment by default. Therefore, it is appropriate for the clerk to enter de- 
fault, and for the court to enter judgment by default against defendant 
Puzauskas, pursuant to Rule 55 (b) (2) of the Federal Rules of Civil Pro- 
cedure. 


ATTORNEY’S FEES 


Plaintiff has sought an award of attorney’s fees. Attorney’s fees are 
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not ordinarily recoverable in the absence of a statute or enforceable con- 
tract providing for such recovery. Runyon v. McCrary, 427 U.S., 160 
(1976); Aleyska Pipeline Service Co. v. Wilderness Society, 421 U.S. 420 
(1975); Bailey v. Meister Brau, 535 F.2d 982 (7th Cir. 1976); Adams v. 
Carlson, 521 F.2d 1968 (7th Cir. 1975). Neither the suretyship contract 
nor 7 U.S.C. § 204 provide for the recovery of attorney’s fees, thus I 
find no basis for such an award in this case. 


Acordingly, it is hereby ordered that: 


1. The clerk enter a default by defendant Puzauskas. Plaintiff's mo- 
tion for judgment by default against defendant Puzauskas is granted. 
The clerk is directed to enter judgment for plaintiff against defendant 
Puzauskas for $9,300 plus interest at the rate of 5 percent per annum, 
from April 1, 1974. 


2. Plaintiff's motion for summary judgment against defendant Aetna 
is granted. The clerk is directed to enter judgment for plaintiff against 
defendant Aetna for $5,000, plus interest at the rate of 5 percent per 
annum, from may 29, 1975. 


3. Defendant Aetna’s cross-motion for summary judgment is denied. 


COURT DECISION 


GILES LOWERY STOCKYARDS, INC., d/b/a LUFKIN LIVESTOCK EXCHANGE 
v. DEPARTMENT OF AGRICULTURE. Decided December 22, 1977. 565 
F.2d 321. 


UNITED STATES COURT OF APPEALS 


FIFTH CIRCUIT 


No. 76-2462 
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PETITION FOR REVIEW OF AN ORDER OF THE DEPARTMENT 
OF AGRICULTURE (TEXAS CASE) 


Before THORNBERRY, Circuit Judge, SKELTON, Senior Judge*, and 
HILL, Circuit Judge 


THORNBERRY, Circuit Judge: 


This is an appeal from an Order of the Department of Agriculture 
establishing rates and charges for the petitioner, a corporation that op- 
erates the Lufkin Livestock Exchange at Lufkin, Texas. The Exchange is 
an “auction market” at which producers’ livestock is sold on a commis- 
sion basis. 


The case arose when petitioner sought permission to increase its 
charges to farmers and ranchers for selling their livestock. The Packers 
and Stockyards Act requires that all rates or charges made by a stock- 
yard owner or operator be “just, reasonable, and nondiscriminatory.” 7 
U.S.C. § 206. ' The Act also provides that whenever, after full hearing, 
the Secretary of Agriculture determines that any rate or charge is or will 
be unjust, unreasonable, or discriminatory, the Secretary may determine 
and prescribe reasonable rates or charges. 7 U.S.C. § 211. final ad- 
ministrative authority to decide rate cases under the Act has been 
delegated to the Department of Agriculture’s judicial officer, who in this 
case denied the requested rates and instead adopted a rate schedule pro- 
posed by the Department. Giles Lowery Stockyards, 35 A.D. 267 (1976). 


[1] This appeal followed, and petitioner and the Livestock Marketing 
Association, amicus curiae, raise three broad issues before this court: (1) 
whether the ratemaking scheme employed by the Department is con- 
fiscatory in violation of the fifth amendment; (2) whether petitioner had 
adequate notice of the procedures to be utilized in the ratemaking 
process; and (3) whether substantial evidence on the record as a whole 
supports the administrative decision. ? For the reasons stated below, we 
affirm. 


*Senior Judge of the United States Court of Claims, sitting by designation. 

1. There is no doubt that the Act applies to petitioner’s operation. In 1958, following ex- 
tensive hearings, Congress extended the Act’s regulatory provisions to auction stockyards, 
regardless of size. See Senate Rep. No. 1048, 85th Congress, 1st Sess. (1958). There are ap- 
proximately 2,000 such stockyards operating today, and this is apparently the first case in- 
volving ratemaking for these “auction markets.” As the judicial officer noted in his deci- 
sion, this case “will serve as a guide for the Department's rate policy .. . .” 35 A.D. at 282. 
2. At oral argument petitioner also pointed to possible bias on the part of the judicial of- 
ficer who issued the administrative decision. Petitioner did not raise this issue in its brief 
and offered nothing in support of its charge of bias. It is sufficient for us to note that 
absent a showing to the contrary, agency officials are assumed capable of judging a con- 





GILES LOWERY STOCKYARDS v. DEPT. OF AGRICULTURE 
Cite as 37 A.D. 1039 


I. Ratemaking Method 


Petitioner contends that the ratemaking scheme used by the Depart- 
ment does not insure a reasonable rate of return and complains that the 
method is deficient because it does not consider petitioner’s investment 
in the business. 


[2, 3] It is elementary that no rate is reasonable that is confiscatory. 
See Railroad Commission Cases, 116 U.S. 307, 6 S.Ct. 334, 388, 29 
L.Ed. 636 (1886). However, there exists a “zone of reasonableness within 
which [an agency] is free to fix a rate varying in amount and higher than 
a confiscatory rate .. .” FPC v. Natural Gas Pipeline Co., 315 U.S. 575, 
585, 62 S.Ct. 736, 743, 86 L.Ed. 1037 (1942). Moreover, no single 
method of ratemaking is required; rather, “it is the result reached, not 
the method employed, which is controlling . . . . It is not theory but the 
impact of the rate order which counts.” FPC v. Hope Natural Gas Co., 
320 U.S. 591, 602, 64 S.Ct. 281, 287, 88 L.Ed. 333 (1944). Accord: Wis- 
consin v. FPC, 373 U.S. 294, 309, 83 S.Ct. 1266, 10 L.Ed.2d 357 (1963); 
FPC v. Texaco, Inc., 417 U.S. 380, 387-88, 94 S.Ct. 2315, 41 L.Ed.2d 
141 (1974). 


[4-7] When Congress has directed that rates be regulated but has not 
specified a method for doing so, the agency has discretion in devising a 
particular scheme. Permian Basin Rate Cases, 390 U.S. 747, 776-77, 88 
S.Ct. 1844, 20 L.Ed.2d 312 (1968); Wisconsin v. FPC, supra, 373 US. at 
309, 83 S.Ct. 1266. If the total effect of a rate order cannot be said to be 
unjust and unreasonable, judicial inquiry is at an end, and it is unim- 
portant that the method employed to reach that result contained in- 
firmities. FPC v. Hope Natural Gas Co., supra, 320 U.S. at 602, 64 S.Ct. 
281; Alabama-Tennessee Natural Gas Co. v. FPC, 359 F.2d 318, 331 (5 
Cir.), cert. denied, 385 U.S. 847, 87 S.Ct. 69, 17 L.Ed.2d 78 (1966). In 
devising a ratemaking scheme, a regulatory agency can take into ac- 
count the peculiar characteristics of a particular industry an can choose 
among various competing theories. Alabama-Tennessee Natural Gas Co. 
v. FPC, supra, 359 F.2d at 335. Finally, a regulated industry is not en- 
titled, as a matter of right, to realize a particular rate of return, and the 
interests of the consuming public are also to be considered in establish- 
ing rates. Covington & Lexington Turnpike Co. v. Sandford, 164 U.S. 
578, 596, 17 S.Ct. 198, 41 L.Ed. 560 (1896); FPC v. Natural Gas Pipeline 
Co., supra, 315 U.S. at 606-07, 62 S.Ct. 736 (Black, J., concurring). 


[8-10] These principles make clear that this court must first consider 
whether the result reached by the Department in the instant case is rea- 


troversy fairly and without bias or prejudice. Withrow v. Larkin, 421 U.S. 35, 55, 95 S.Ct. 
1456, 43 L.Ed.2d 712 (1975). See also Hortonville Joint School Dist. v. Hortonville Educ. 
Assn, 426 U.S. 482, 96 S.Ct. 2308, 49 L.Ed.2d 1 (1976). 
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sonable. If so, our injuiry is at an end and there is no need to examine the 
rate-making scheme itself. * A party attacking a prescribed rate schedule 
must show with clear and convincing proof that the rates are unreason- 
ably low. In the absence of such proof, the courts will not find a fifth 
amendment violation. American Toll Bridge Co. v. Railroad Comm'n, 
307 U.S. 486, 494-95, 59 S.Ct. 948, 83 L.Ed. 1414 (1939); FPC v. Hope 
Natural Gas Co., supra, 320 U.S. at 602, 64 S.Ct. 281. Petitioner has 
failed to carry this rather heavy burden. ‘ 


[11] Finally, petitioner urges that the same method must be used for 
computing rates for auction stockyards as for terminal stockyards, i.e., a 
rate base/rate of return formula. See generally Denver Union Stock Yard 
Co. v. United States, 304 U.S. 470, 58 S.Ct. 990, 82 L.Ed. 1469 (1938); 
St. Joseph Stock Yards Co. v. United States, 298 U.S. 38, 56 S.Ct. 720, 
80 L.Ed. 1033 (1936). There is a great deal of difference between the two 
types of operations, ° and the Department clearly can take into account 
these differences in determining a rate formula to apply. Alabama- 
Tennessee Natural Gas Co. v. FPC, supra, 359 F.2d at 335. 


II. Notice 


[12, 13] Petitioner first contends that the method of computation uti- 
lized in the ratemaking proceeding should have been first proposed and 


3. Petitioner focuses its attack on the ratemaking formula, arguing that the Department 
should have utilized a rate base and rate of return formula. Petitioner specifically com- 


i. i 


plains of the Department’s “unit allowance” concept, which takes nationwide averages re- 
garding expenses and allocates a certain amount to each animal sold. This approach is also 
referred to as a “per-head-weight” schedule and is used by approximately 800 of the na- 
tion’s 2,000 auction markets. 

4. The rates approved by the Department will produce nearly $185,000 annually, this 
providing petitioner with approximately $48,600 more than reasonable expenses and 
depreciation. Of this amount, about $6,500 was allowed as a reasonable return on land, 
equipment, buildings, and working capital. For purposes of comparison, the judicial officer 
computed a “rate base” using accepted public utility principles and arrived at a figure of ap- 
proximately $58,300, of which $6,500 would be slightly more than 11 per cent. That rate 
of return is considerably higher than the 8 per cent frequently used in other regulated in- 
dustries. 

5. Terminal stockyards have been traditionally located at major railroad centers and are 
the “throat through which the current [of livestock] flows.” Stafford v. Wallace, 258 U.S. 
495, 516, 42 S.Ct. 397, 66 L.Ed. 735 (1922). Owners of a terminal stockyard provide the fa- 
cilities where livestock are bought and sold, while the selling function is performed by inde- 
pendent market agencies. The owners’ entire income thus depends upon the return allowed 
on their investment. Auction markets, on the other hand, are generally small operations lo- 
cated in cattle-producing areas. Most are owner operated, with the owner performing the 
sales function. In this respect, the owner-operator is in much the same position as the in- 
dependent market agency at a terminal stockyard. Finally, terminal stockyards ordinarily 
operate in monopolistic settings, while it is not unusual to find several auction markets 
within a few miles of one another. The judicial officer compared terminal stockyards to 
such “traditional” public utilities as railroads and electric companies, and likened auction 
markets to owner-operated taxicabs. 35 A.D. at 283. 
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adopted by the Department in a rulemaking context. However, the 
choice between rulemaking and an ad hoc proceeding to determine 
policy lies within the discretion of the administrative agency. SEC v. 
Chenery Corp., 332 U.S. 194, 203, 67 S.Ct. 1575, 91 L.Ed. 1995 (1974); 
Alabama-Tennessee Natural Gas Co. v. FPC, supra, 359 F.2d at 343. 
Moreover, an agency may announce new principles in an adjudicatory 
proceeding and need not resort to rulemaking. NLRB v. Bell Aerospace 
So., 416 U.S. 267, 294, 94 S.Ct. 1757, 40 L.Ed.2d 134 (1974). See also 
Port Terminal R.R. Assn v. United States, 551 F.2d 1336, 1341-42 (5 
Cir. 1977). 


[14-16] Petitioner, however, urges that it was prejudiced because the 
Department failed to make known, prior to the hearing, the method of 
computation it intended to utilize. Petitioner relies heavily on Hill v. 
FPC, 335 F.2d 355 (5 Cir. 1964), which requires that a public utility be 
sufficiently apprised of the standards that will be applied to determine a 
reasonable rate in order that the utility may adequately prepare its case. 
See also Port Terminal R.R. Ass'n v. United States, supra, 551 F.2d at 
1342-43. 


The Department informed petitioner’s counsel by letter, well in ad- 
vance of the hearing, of the “method used by the Packers and Stockyards 
Administration to analyze auction rates.” Enclosed with the letter was a 
15-page document outlining that method, as well as a financial analysis 
of Lufkin Livestock for rate purposes. See Exhibit 1, Record (vol. 1); Ex- 
hibit 10, Record (vol. 4). Petitioner was thus aware of the ratemaking ap- 
proach, was aware that the Department planned to apply it in this case, 
and was presented with opportunity to build a case around the method 
or attack its application. The case is unlike both Hill and Port Terminal 
R.R. Assn, supra, in which the aggrieved parties had no such notice or 
opportunity. 


The fact that this particular ratemaking method was not formally 
adopted by the Department until the judicial officer’s decision in this 
particular case is irrelevant, since an agency can adopt such policies via 
adjudication as well as by rulemaking. The critical inquiry is whether 
petitioner had notice of the method so that it could prepare a case, and 
there is no doubt that petitioner had such notice. Nor is it relevant that 
petitioner, relying on cases involving terminal stockyards, chose to build 
its case on rate base principles, because petitioner had notice that 
another formula was to be utilized. 


[17] Petitioner also advances a Freedom of Information Act argument 
to the effect that the Department was required to publish its ratemaking 
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method. See 5 U.S.C. § 552 (a) (1) (D). ® This publication requirement 
applies only to an agency’s “substantive rules of general applicability” 
and “statements of general policy,” and the ratemaking formula at issue 
heve did not achieve such status until the administrative decision in this 
case was handed down. Prior to that time, the method was merely a posi- 
tion or proposal, and, as such, was available upon request under 5 U.S.C. 
§ 552 (a) (2) (C). 7 That portion of the FOIA, however, does not mandate 
publication, ® and petitioner apparently made no request for the in- 
formation. Moreover, we re-emphasize that petitioner had actual notice 
of the ratemaking method, and even if publication were required here, 
actual knowledge or notice of agency policy precludes reliance on the 
agency’s failure to comply with the FOIA’s publication requirement. 
Whelan v. Brinegar, 538 F.2d 924, 927 (2d Cir. 1976); Kessler v. FCC, 
117 U.S.App.D.C. 130, 147, 326 F.2d 673, 690 (1963). 


III. Substantial Evidence 


[18, 19] Petitioner also raises the almost-obligatory “substantial 
evidence” challenge: whether substantial evidence on the record as a 
whole supports the administrative decision. See Universal Camera Corp. 
v. NLRB, 340 U.S. 474, 71 S.Ct. 456, 95 L.Ed. 456 (1951). A presump- 
tion of validity is accorded to administrative bodies acting within their 
sphere of expertise, ICC v. Jersey City, 322 U.S. 508, 512, 64 S.Ct. 
1129, 88 L.Ed. 1420 (1944), and an agency has considerable discretion in 
determining just and reasonable rates. TNT Tariff Agents, Inc. v. ICC, 
525 F.2d 1089, 1093 (2d Cir. 1975). We cannot substitute our judgment 
for that of the agency, Citizens to Preserve Overton Park v. Volpe, 401 
US. 402, 416, 91 S.Ct. 814, 28 L.Ed.2d 136 (1971), and we have in the 


6. This subsection provides: 

Each agency shall separately state and currently publish in the Federal Register for the 
guidance of the public— . . . substantive rules of general applicability adopted as author- 
ized by law, and statements of general policy or interpretations of general applicability 
formulated and adopted by the agency. 

7. This subsection provides: 

Each agency, in accordance with published rules, shall make available for public inspection 
and copying—... administrative staff manuals and instructions to staff that affect a 
member of the public. 

8. In fact, it is unclear whether the method must now be published in the Federal Register. 
Professor Davis has suggested that some, but not all, adjudicatory opinions must be pub- 
lished. K. Davis, Administrative Law Treatise § 3A.7 (Supp. 1970). The Attorney Gen- 
eral’s Memorandum on the Public Information Section of the Administrative Procedure 
Act (1967) takes the position that no statement of policy in an adjudicatory opinion need be 
published. Under this view, administrative “case law” is available under subsection (2) (A), 
which requires agencies to make available for public inspection and copying “final orders 
. .. made in the adjudication of cases.” See Memorandum, supra, at 10. As Professor David 
later pointed out, “time goes on without a clarification.” K. Davis, Administrative Law of 
the Seventies § 3A.7, at 73 (1976). This case does not present us with the opportunity to 
provide any guidance in this muddled area. 





GILES LOWERY STOCKYARDS v. DEPT. OF AGRICULTURE 1045 
Cite as 37 A.D. 1039 


past noted that our review of the exercise of agency authority is confined 
“by the narrow perimeter of the substantial evidence rule.” Colonial 
Stores, Inc. v. FTC, 450 F.2d 733, 739 (5 Cir. 1971). Applying these prin- 
ciples, we find no merit to petitioner’s argument and conclude that the 
judicial officer’s exhaustive 54-page opinion finding the Department’s 
proposed rates just and reasonable is supported by substantial evidence. 
The agency has clearly set forth the grounds on which it acted, Atchison, 
T.& S.F.R. v. Wichita Bd. of Trade, 412 U.S. 800, 807, 93 S.Ct. 2367, 37 
L.Ed.2d 350 (1973), and has taken a “hard look” at the issues and 
problems. Greater Boston Television Corp. v. FCC, 143 U.S. App.D.C. 
383, 393, 444 F.2d 841, 851 (1970). 


[20] In the context of this case, a substantial evidence attack is merely 
another means by which petitioner can challenge the Department’s rate- 
making method. Indeed, petitioner emphasizes that various “allowances” 
based on nationwide industry studies—rather than actual figures pro- 
vided by petitioner—were utilized in the rate calculations. * Use of such 
allowances or averages is clearly within the agency's discretion. The 
“just and reasonable” principle does not require “that the cost of each 
company be ascertained and its rates fixed with respect to its own costs.” 
FPC v. Texaco, Inc. supra, 417 U.S. at 387, 94 S.Ct. at 2321. It is permis- 
sible for an agency to use average costs rather than the costs of in- 
dividual utilities. Permian Basin Area Rate Cases, supra, 390 U.S. at 
818-19, 88 S.Ct. 1344. Southern Louisiana Area Rate Cases v. FPC, 428 
F.2d 407, 432 (5 Cir.), cert. denied, 400 U.S. 950, 91 S.Ct. 241, 27 
L.Ed.2d 257 (1970). See also Tagg Bros. & Moorhead v. United States, 
280 U.S. 420, 440-42, 50 S.Ct. 220, 74 L.Ed. 524 (1930). To require an 
agency to rely only upon figures supplied by a utility would encourage 
the company to inflate its actual expenses in order to obtain higher rates 
and to engage in imprudent business practices while secure in the knowl- 
edge that such losses would be absorbed by the consumer. See United 
Gas Public Service Co. v. Texas, 303 U.S. 123, 150-51, 58 S.Ct. 483, 82 
L.Ed. 702 (1938) (Black, J., concurring). 


The administrative decision is AFFIRMED. 


9. For example, although petitioner claimed bad debt losses of more than $4,400 during 
the year in question, the Department used $2,700, a figure reached by taking .03 per cent 
of the gross value of livestock sold during the particular year. This allowance is utilzed 
even though an auction market experienced no bad debt losses during the year. The 
formula was determined after a study of the ratio between bad debts and gross sales at auc- 
tion markets across the country. 
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COURT DECISION 


INDIANA SLAUGHTERING Co., INC. v. BOB S. BERGLAND, Secretary of 
Agriculture. Decided July 29, 1977. 


UNITED STATES DISTRICT COURT 


EASTERN DISTRICT OF PENNSYLVANIA 


C.A. No. 76-3949 


VAN ARTSDALEN, Judge 


AND NOW, this 29th day of July, 1977, it appearing that: 


1. Indiana Slaughtering Co., Inc., filed Civil Action 76-3949 seeking 
to set aside a final order of the Secretary of Agriculture as embodied in a 
decision and order dated November 30, 1976, entered by Donald A. 
Campbell, Judicial Officer of the Department of Agriculture; 


2. The defendant has filed the entire administrative record, and filed 
a motion for summary judgment based upon the whole record; 


3. Briefs have been submitted by plaintiff and defendant and a hear- 
ing held on defendant’s motion; and based upon an independent review 
of the whole record and in consideration of the briefs and arguments of 
counsel, I find that there is substantial evidence to support the final 
decision of the defendant; that the order is neither arbitrary, capricious 
nor an abuse of discretion, and the order is constitutionally valid and in 
accordance with law. 


It is therefore ORDERED that judgment be entered in FAVOR of 
defendant, Secretary of Agriculture and AGAINST the plaintiff, In- 
diana Slaughtering Co., Inc. The order dated November 30, 1976, being 
the final decision of the Secretary of Agriculture, is AFFIRMED. 
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ANDRUS & ROBERTS PRODUCE COMPANY v. CHINOOK MARKETING 
COMPANY and/or AG-WEST GROWERS, INC., t/a AG-WEST. PACA 
Docket No. 2-4645. Decided July 13, 1978. 


Attempted rejection — Diversion and resale — ratification of — Burden of 
proof — sustained — Contract — modification of — Net proceeds — pay- 
ment of satisfying obligation to seller — Dismissal of complaint and 
counterclaims 


Where respondent Chinook Marketing Company sustained its burden of proof of modifica- 
tion of contract in complainant’s ratification of diversion and resale of the grapes in 
issue, and respondent Chinook has paid complainant the net proceeds of resale, re- 
spondent has satisfied its obligation to complainant. The complaint against re- 
spondent Chinook is therefore dismissed. And where respondent Ag-West was not a 
party to the contract herein, the complaint against this respondent is dismissed. 


The counterclaims of respondents are also dismissed. 


Andrew Y. Stanton, Presiding Officer. 
John Moore, Yakima, WA, for complainant. 
David Putney, Yakima, WA, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against either respondent, in the alternative, in the amount of 
$10,533.60 in connection with a carload of cherries shipped in foreign 
commerce. Counterclaims were filed by respondent Chinook Marketing 
Company in the amount of $500.00 and by respondent Ag-West 
Growers, Inc. t/a Ag-West in the amount of $728.00. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon each respondent, which filed an answer thereto, denying 
liability to complainant. 


Although the amount claimed as damages exceeds $3,000.00, the par- 
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ties did not make timely requests for an oral hearing. Accordingly, the 
shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Under this procedure the verified complaint 
and answer together with the Department’s report of investigation, are 
considered evidence in this proceeding. Pursuant to such procedure, 
complainant filed an opening statement, respondents filed answering 
statements, and complainant filed a statement in reply. Complainant 
also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Andrus & Roberts Produce Company, is a corpora- 
tion whose address is P.O. Box 447, Sunnyside, Washington. At the time 
of the transaction involved herein, complainant was licensed under the 
Act. 


2. Respondent, Chinook Marketing Company (hereinafter Chinook), 
is a corporation whose address is 524 A North 20th Avenue, Yakima, 
Washington. At the time of the transaction involved herein, Chinook 
was licensed under the Act. 


3. Respondent, Ag-West Growers, Inc. t/a Ag-West (hereinafter, Ag- 
West), is a corporation whose address is P.O. Box 8, Bakersfield, Cali- 
fornia. At the time of the transaction involved herein, Ag-West was li- 
censed under the Act. 


4. On or about June 28, 1976, complainant, by oral contract, sold to 
Chinook one carload of U.S. No. 1 Bing cherries, consisting of 1,980 car- 
tons, with a provision protecting against decline in market price. The 
price eventually arrived at after utilization of this provision was $7.50 
per carton, plus $.10 per carton palletization and $20.00 for a Ryan re- 
corder, for a total contract price of $15,068.00 F.O.B. At the time the 
contract was entered into, the parties agreed that the cherries were to be 
shipped to Zoller Distributing Inc. (hereinafter, Zoller), Toronto, Can- 
ada. They further agreed that Chinook was to assume the invoice for the 
full F.O.B. price, and also be allowed $.15 per package for brokerage. 


5. On June 29, 1976, complainant sent Chinook an invoice showing 
Chinook as the purchaser, and directly beneath such term, containing 
the notation “Zoller Distributing, Inc., Toronto, Ontario, Canada.” There 
is no evidence in the record of any further participation by Zoller with 
respect to this transaction. 


6. On or about June 28, 1976, Chinook sold the cherries to Ag-West, 
and issued a confirmation of sale on June 29, 1976 (complainant’s Ex- 
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hibit No. 3), showing Ag-West as the purchaser, complainant as the con- 
signor, and Chinook as the commission merchant. Ag-West eventually 
sold the cherries to Rite Pak Produce Co. (hereinafter, Rite Pak), located 
in Toronto, Canada. 


7. The cherries were shipped by railroad car to Toronto, where they 
arrived on approximately Sunday, July 4, 1976. After Rite Pak was in- 
formed that the produce had arrived, it obtained a Canadian govern- 
ment inspection, occurring on July 5 and 6, 1976, which revealed the 
following, in pertinent part: 


PRODUCT OR DECLARED VARIETY CHERRIES (Bing) 
GRADE DECLARED USS. #1 
NO AND KIND OF PKGS 1980x20 lb. cartons 


CONDITION Decay averages less 1/2%. Bruising averages 1%. Areas 
exceeding 1/4” in the aggregate area averages 3%. 


GRADE DEFECTS Scars average less than 1/2%. 


8. Shortly thereafter, it was discovered that some 600 cartons in the 
rear of the car were not varietally marked. They were then subjected to a 
Canadian government inspection on July 7, 1976, which revealed the 
following, in pertinent part: 


PRODUCT OR DECLARED VARIETY Cherries 
GRADE DECLARED USS. #1 
NO AND KIND OF PKGS 600x20 lb. cartons 


CONDITION Decay averages 7%, range 2% to 11%, some of which ac- 
companied by mould. Brownish discolouration exceeding 1/4” in the aggregate 
penetrating into the flesh averages 4% range 3% to 7%. Indented areas exceed- 
ing 1/4” in the aggregate area averages 3% range 1% to 6%. Bruising averages 
less than 1/2%. 


GRADE DEFECTS Scars average 2%. 


9. At approximately 9:30 a.m. on July 7, 1976, Mr. Michael Fargher 
of Chinook engaged in a telephone conversation with Mr. Max Rogers of 
complainant, in which Mr. Fargher informed Mr. Rogers that the car did 
not contain Bing cherries exclusively as had been contracted for, but also 
contained a quantity of sweet cherries in poor condition. Mr. Rogers 
then gave his consent for the load to be handled for complainant’s 
account. A letter confirming this conversation dated July 7, 1976, was 
sent by respondent to complainant (see answer of Chinook, Exhibit No. 
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7). Complainant never directly responded to this letter. 


10. On August 13, 1976, complainant received Rite Pak’s account of 
sales, showing net proceeds of $2,833.16, along with Chinook’s check for 
that amount. Complainant immediately wrote to Chinook that it was 
accepting the check as partial payment, and expected payment of the 
balance of $12,234.84. 


11. A formal complaint was filed on March 31, 1977, which was with- 
in nine months from the time the cause of action herein accrued. Com- 
plainant has since amended its complaint to $10,533.00, withdrawing 
any claim pertaining to the 594 cartons of cherries alleged by respon- 
dents to lack varietal markings and dumped due to poor condition, plus a 
proportionate share of the palletization charge. 


CONCLUSIONS 


Before discussing the merits of the case, we must first resolve the 
issue of whether Ag-West is a prpoer party to this action. Complainant 
claims that Ag-West and Chinook acted in concert, while respondents 


assert that Ag-West was not a party to the contract. One item of evi- 
dence strongly supporting complainant’s contention is Chinook’s con- 
firmation of sale, which lists Ag-West as the purchser, complainant as 
the consignor, and Chinook as the commission merchant. However, a 
broker’s confirmation of sale is not a contract but only evidence of a con- 
tract. Kaiser Diversified Enterprises, Inc. v. Wallace Fruit & Vegetable 
Co., 32 A.D. 1523 (1973). Parol evidence may, thus, be examined to 
determine what the parties intended when they formulated the contract. 
National Produce Distributors, Inc. v. Economy Wholesale Grocery, Inc., 
11 A.D. 732 (1952). An examination of complainant’s own invoice, 
issued shortly after the contract was entered into, reveals Chinook listed 
as a purchaser, not a broker, and does not make reference to Ag-West. 
This is consistent with the agreement between complainant and Chinook 
that Chinook was to assume the invoice for the entire F.O.B. price, al- 
though it was also to be permitted $.15 per carton brokerage (see Find- 
ing No. 4). Another indication that Ag-West was never intended to be a 
party to the contract is that Ag-West is never mentioned in the informal 
complaint (report of investigaton, Exhibit No. 2). In addition, com- 
plainant admits in its October 25, 1976, letter that the contract was “be- 
tween Chinook marketing and this office ....” The weight of the evi- 
dence clearly supports the position that Ag-West was not a party to the 
contract. Therefore, the complaint against Ag-West must be dismissed. 


Chinook’s liability depends on the legal propriety of its attempted re- 
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jection of the cherries and subsequent resale for complainant’s account. 
Chinook claims that its purported rejection was rightful since the ship- 
ment was not entirely composed of Bing cherries as contracted for, and 
further, that complainant assented to such rejection and resale. Com- 
plainant asserts that Chinook accepted the cherries once they were di- 
verted to Rite Pak. This assertion is denied by Chinook which claims 
that, at the time of contracting, complainant was fully aware that Zoller 
intended to divert the cherries, and gave such prospective action its com- 
plete approval. 


Assuming arguendo that Chinook accepted the cherries when they 
were diverted to Rite Pak, Chinook would nonetheless be free from 
liability if its attempted rejection and the subsequent resale for com- 
plainant’s account were ratified by complainant, as Chinook asserts, as a 
new contract would then have been formed. Chinook, as the party alleg- 
ing a modification of the original contract terms, has the burden of prov- 
ing it by a preponderance of the evidence. F. H. Hogue Produce Com- 
pany v. M. Singer’s Sons Corp., 33 A.D. 451 (1974). 


The July 7, 1976, letter of Chinook, sent to complainant in confirma- 
tion of a phone call occurring earlier that day, enumerates the events 
bringing about Rite Pak’s dissatisfication with the load of cherries at 
issue, and concludes with the statement, “Persuant [sic] to your author- 
ity, the receiver has been asked to handle this load for the shippers 
account.” According to the record, Chinook received no indication that 
complainant objected to this arrangement until complainant’s letter of 
August 13, 1976 (see Finding No. 9). It is our conclusion that 
complainant ratified such arrangement by not repudiating it upon 
receipt of the July 7, 1976, letter. Accordingly, Chinook has met its bur- 
den of proof in this regard, and is without further liability for the 
cherries. 


Both respondents have made claims for the recovery of attorneys fees 
and other expenses incurred in connection with the hearing of this 
matter. Section 47.9 (d) (1) of the Rules of Practice (7 CFR 47.19 (d) (1)) 
provides for the awarding of fees and expenses “incurred in connection 
with the oral hearing.” There was no oral hearing in this instance and, 
for that reason, respondents’ counterclaims cannot be granted. 


The complaint is hereby dismissed. 


Respondents’ counterclaims are hereby dismissed. 
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Copies of this order shall be served upon the parties. 


(No. 18,566) 


KELLY PRODUCE, INC. v. AMERICAN FRUIT PURVEYORS, INC. PACA 
Docket No. 2-4695. Decided July 13, 1978. 


Contract terms — ‘shipment’ f.o.b. — Negligence — absence of — Dispo- 
sition — unknown — Risk of loss — in ‘shipment’ f.o.b. transaction — 
Trucker — uninsured — failure of to arrive at destination — Contract price 
— reparation awarded for 


Under the terms of the contract between the parties, respondent bears the risk of loss dur- 
ing transit. And in the absence of negligence by complainant in securing transpor- 
tation, respondent is liable to complainant for the contract price of the produce in 
issue, $1,256.00, for which reparation is awarded complainant against respondent 
with interest. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $1,256.00 in connection with the 
shipment of a quantity of mixed vegetables in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, which filed an answer thereto, denying liability 
to complainant. 


Since the amount claimed as damages does not exceed $3,000.00, the 
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shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, respondent filed 
an answering statement and complainant filed a statement in reply. Re- 
spondent also filed a brief. 


FINDINGS OF FACT 


1. Complainant, Kelly Produce, Inc., is a corporation whose address is 
P.O. Box 1582, Nogales, Arizona. 


2. Respondent, American Fruit Purveyors, Inc., is a corporation 
whose address is 730 First Street, Miami Beach, Florida. At the time of 
the transaction involved herein, respondent was licensed under the Act. 


3. On or about January 28, 1977, complainant sold to respondent, 
pursuant to oral contract, a quantity of vegetables consisting of cherry 
tomatoes, eggplant, and zucchini, for a total price of $1,256.00, F.O.B. 
However, an invoice reflecting these terms was not sent to respondent 
until some time after the transaction. 


4. The contract was negotiated by Tobi Brokerage, who acted as 
broker for both parties. During conversations between Tobi Brokerage 


and respondent’s representative during contract negotiations, the basis 
for which the risk of loss was to be assigned was never discussed. 


5. Complainant obtained the truck used to ship the vegetables in- 
volved herein through a truck broker, Jesse James. Complainant was un- 
aware that the truck did not have insurance coverage. 


6. On or about January 29, 1977, complainant shipped the truckload 
of produce contracted for from Nogales, Arizona, intended for interstate 
shipment to respondent in Miami, Florida. However, the truck never ar- 
rived in Miami, and the ultimate disposition of the produce is unknown. 


7. Respondent has failed to remit any part of the $1,256.00 which 
complainant claims is presently due and owing. 


8. A formal complaint was filed on June 16, 1977, which was within 
nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


It is agreed that the produce contracted for was misappropriated by 
the trucker. The issue in dispute is which party should bear the loss. 
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Complainant contends that this was an “F.O.B.” contract, defined in 
section 46.43 (i) of the regulations (7 CFR 46.43 (i) ) as one in which “the 
buyer assumes all risk of damage and delay in transit not caused by the 
seller” and therefore respondent, the buyer, should bear the loss. Re- 
spondent claims that the contract was on a “delivered” basis, in which 
the “seller assumes all risks of loss or damage in transit not caused by 
the buyer.” (7 CFR 46.43 (p) ). 


The evidence most strongly supporting complainants’ claim consists of 
complainant’s invoice (complainant’s Exhibit No. 1) and the Broker's 
Standard Memorandum of Sale (complainant’s Exhibit No. 2), both of 
which reflect that F.0.B. standards are applicable to the transaction. Re- 
spondent asserts, and complainant does not deny, that the invoice was 
not sent to respondent until after the transaction had occurred. For this 
reason, the invoice is of little probative value. However, respondent does 
not deny receiving the Broker’s Standard Memorandum of Sale and the 
F.O.B. terms found therein must, therefore, be assumed to have been 
agreed to by the parties. 


In addition, respondent’s claim of a “delivered” contract is directly 
contradicted by paragraph 2 of its own answer, which states, in perti- 
nent part, as follows: “On January 28, Tobi Brokerage asked me if I can 
use some cherry tomato, eggplant, and zucchini. I did not ask him if the 


merchandise was sold on F.O.B. or otherwise. . . .” [Underscoring added]. 
Therefore, according to respondent, there were no risk of loss terms ex- 
pressly made part of the contract. Under such conditions, it is assumed 
that an F.O.B. contract was intended by the parties. As is stated in 
White and Summers, Uniform Commercial Code, § 5-2 (1972), “A con- 
tract which contains neither an F.O.B. term nor any other term explicit- 
ly allocating loss in a ‘shipment’ contract” i.e., an F.O.B. contract. 


Since we have concluded that F.0.B. terms were in existence in the 
contract at issue, respondent bore the risk of loss during transit, unless 
the loss was caused by complainant. Respondent asserts that complain- 
ant was negligent in selecting the trucker. In response, complainant, in 
its statement of reply, asserts that it was aware only that Jesse James 
was insured; it had no knowledge that the insurance coverage did not ex- 
tend to the trucker. We believe that complainant’s actions indicate an 
absence of negligence. Therefore, respondent is liable for the produce 
lost during transit, and its failure to pay complainant the contract price, 
$1,256.00, is a violation of section 2 of the Act, for which reparation 
should be awarded, with interest. 
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Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $1,256.00, with interest thereon at the rate 
of 8 percent per annum from March 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,567) 


GEORGE S. ADAMS, d/b/a ADAMS FRUIT AND IMPORTING COMPANY uv. 
DOMINIC V. GANDOLFO, INC. PACA Docket No. 2-4290. Decided 
June 5, 1978. 


Net proceeds of sale — deduction from for earlier demurrage charges paid 
— reparation awarded for balance 


Where respondent paid demurrage charges of $750.00 on an earlier shipment from com- 
plainant, which charges should have been paid by complainant, this amount is 
deducted from the net proceeds of the September 17, 1975 transaction, $4,558.14, 
leaving an amount of $3,808.14 due the complainant, for which reparation is 
awarded. 


Counterclaim — dismissal of 
Where the transaction to which respondent addresses its counterclaim was cancelled, com- 


plainant’s diversion of that shipment was appropriate. The counterclaim is there- 
fore dismissed. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Frank V. Charles, Everett, MA, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act of 1930, as amended (7 U.S.C. §§ 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
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reparation against respondent in the amount of $4,558.14, in connection 
with a transaction in interstate commerce involving a rail shipment of 
juice grapes from a California shipping point to Everett, Massachusetts. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer denying liability, and 
counterclaiming for $8,952.90, for failure to deliver three cars of grapes 
which respondent had subsequently purchased from complainant. The 
amounts claimed in the formal complaint and counterclaim are more 
than $3,000. However the parties have waived an oral hearing. There- 
fore, the shortened procedure provided in section 47.20 of the Rules of 
Practice (7 CFR 47.20) is applicable. Under this procedure, the verified 
pleadings of the parties are considered a part of the evidence in the case 
as is the Department’s report of investigation. Complainant did not file 
an opening statement. However, respondent filed an answering state- 
ment, and complainant then filed a statement in reply. No party has 
filed a brief. 


FINDINGS OF FACT 


1. Complainant, George Adams d/b/a Adams Fruit & Importing Co., is 
an individual whose address is 5968 N.E. 6th Court, Miami, Florida. At 
the time of the transactions involved herein complainant was licensed 
under the Act. 


2. Respondent, Dominic V. Gandolfo, Inc., is a corporation whose ad- 
dress is 12 Longbow Road, Stoneham, Massachusetts. At all times 
pertinent herein respondent was licensed under the Act. 


3. Pursuant to oral contract complainant in California shipped to 
respondent in Massachusetts, on or about September 16, 1975, one car- 
load of juice grapes on consignment, car UPFE 452111, which arrived in 
Everett on or about September 23, 1975 and was subsequently sold by 
respondent. 


4. Respondent failed to account for this shipment in a timely fashion. 
On December 3, 1975, after inquiry by the Department, respondent ren- 
dered an accounting showing gross proceeds of $6,970.20, expenses of 
$2,412.06, and a deduction in addition to such expenses of $750.00 for 
“Demurrage charges paid on previous shipments of grapes.” Net 
proceeds shown by the accounting were $3,808.14. A personal investiga- 
tion and audit performed by an employee of the Fruit and Vegetable 
Division of AMS of this Department showed the accounting (apart from 
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the $750.00 deduction for demurrage) to be accurate except for a clerical 
error of 18 cents. 


5. On or about September 22 and September 23, 1975, pursuant to 
another oral contract, complainant shipped three cars of juice grapes 
from California points, terms F.0.B. Acceptance Final, to respondent in 
Everett, Massachusetts. 


6. On September 26, 1975 at 7:18 p.m. complainant sent a telegram 
to respondent advising that, in response to a telephone call from 
respondent and pursuant to respondent’s instructions, complainant was 
cancelling this sale and diverting the three cars shipped September 22 
and 23 to another destination. Complainant did in fact obtain diversion 
of these cars to Chicago and completed their sale to other parties in that 
city. 


7. By mailgram 5:31 p.m., September 30, 1975, respondent advised 
complainant that the diversion of these cars was unacceptable, and that 
respondent was holding complainant responsible for losses incurred. 


8. Complainant filed a formal complaint on April 8, 1976, which was 
within nine months of the accrual of his cause of action. Respondent’s 
counterclaim was filed on May 19, 1976 which was within nine months 
after its cause of action occurred. 


CONCLUSIONS 


The claim in the original complaint is easily disposed of. The parties 
agree that the grapes shipped on September 17, 1975 were on a consign- 
ment basis. They also agree that the net returns to complainant for this 
sale are $4,558.14. The only dispute is over a deduction of $750 which 
respondent applied to this account. This represented a payment by 
respondent to the carrier on September 6, 1975 for demurrage charges 
accruing in September and October 1974 on previous consignment ship- 
ments of grapes from complainant. Respondent had at first rejected the 
demurrage bill, and referred the carrier to complainant for payment. He 
also refused it. Respondent finally paid the bill on September 2, 1975. 


In an ordinary consignment situation — basically an agency arrange- 
ment — demurrage charges as well as other expenses of sale are normal- 
ly for the account of the consignor. Boler Fruit and Vegetable Company 
v. Jay Lerner & Son, 19 A.D. 22, 495 (1960). The fact that the consignor 
(herein complainant) does not expressly agree to assume these charges is 
irrelevant. But here complainant maintains that respondent had 
previously assured him that these shipments would not be subject to 
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demurrage because respondent could move the grapes into its own 
trucks at the end of the carrier’s free time. Complainant alleges that this 
assurance was given to him personally in Boston by “Gandolfo” some- 
time prior to the shipment of UPFE 452111; i.e., prior to September 16, 
1975. According to complainant’s sworn statement this assurance was 
given in the following language: “George, give me all the cars you can, I 
will do you a good job and there will be no demurrage charges.” 


This language speaks to the future. There is no indication in this state- 
ment that respondent intended it to relate to earlier transactions. The 
demurrage bill which is the casus belli in this case arose out of transac- 
tions in the fall of 1974. Accordingly, we must conclude that the com- 
plainant has failed to meet his burden of proof that respondent agreed to 
assume demurrage charges on earlier shipments, contrary to usual con- 
signment terms. Accordingly, the complainant is entitled to a reparation 
award for the net returns on the September 17, 1975 shipment less the 
$750 reduction for earlier demurrage charges or $3,808.14. 
Respondent’s failure to pay such amount to complainant is a violation of 
section 2 of the Act for which reparation should be awarded to com- 
plainant with interest. 


Respondent has counterclaimed for failure to deliver three later cars 
originally diverted to it in Boston but later rediverted to Chicago. The 
parties agree that the three cars were shipped f.o.b. acceptance final; 
i.e., that respondent became the owner of the contents of these cars 
when loaded. But complainant has introduced a telegram dated Sep- 
tember 26, 1975, 7:18 p.m., referring to a long distance telephone call 
from respondent that afternoon which cancelled this sale and in which 
complainant notified respondent that he was diverting the cars else- 
where. Although respondent filed an answering statement following 
complainant’s introduction of this telegram into evidence, respondent 
offered no rebuttal evidence relative to the telegram or explanation of it. 
Respondent introduced earlier in the proceeding, a copy of a mailgram 
dated September 30, 1975, 5:32 EST to the effect that respondent had 
been notified of the diversion by the railroad, and was holding com- 
plainant responsible for losses on the transaction. We conclude that this 
communication came too late and was not responsive to complainant’s 
telegram. If there had been a misunderstanding during the telephone 
call, respondent should have notified complainant immediately upon 
receipt of the September 26 telegram. We must conclude that the sale 
was cancelled by telephone, and that complainant’s diversion of these 
three cars to others was appropriate under the circumstances. 
Respondent takes nothing herein by its counterclaim. 


ORDER 
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Within thirty days from the date of this order respondent shall pay to 
the complainant as reparation $3,808.14 with interest thereon at the 
rate of 8 percent per annum from October 31, 1975 until paid. 


Respondent’s counterclaim is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,568) 


S. BAGLIO PACKING COMPANY v. H. M. SHIELD, INC. and/or FAVCO, INC., 
tla MINNESOTA PRODUCE. PACA Docket No. 2-4392. Decided June 
5, 1978. 


Diversion — after rejection — with no profit to new buyer — Damages — 
failure to prove — Dismissal of complaint 


Where respondent diverted the shipment in issue after its rejection by complainant, and 
where complainant failed to sustain its burden of proof of claimed damages in con- 
nection with the transaction, the complaint is dismissed. 


George L. Aubrey, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act of 1930, as amended (7 U.S.C. §§ 499a et seq.). A 
timely complaint was filed in which complainant seeks an award of 
reparation against respondents in the amount of $2,525, in connection 
with a transaction in interstate commerce, involving a truck shipment of 
tomatoes from respondent H. M. Shield, Inc. in Florida, to complainant 
in St. Paul, Minnesota. 


Copies of the report of investigation made by the Department were 
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served upon each of the parties. A copy of the formal complaint was 
served upon both respondents, which filed answers thereto denying lia- 
bility. The amount claimed in the formal complaint is less than $3,000. 
Therefore, the shortened procedure provided in section 47.20 of the 
Rules of Practice (7 CFR 47.20) is applicable. Under this procedure the 
verified pleadings of the parties are considered a part of the evidence in 
the case, as is the Department’s report of investigation. In addition com- 
plainant submitted an opening statement to which respondent Minn- 
esota Produce submitted an answering statement. Complainant also sub- 
mitted a statement in reply and a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Sam Baglio, doing business as S. 
Baglio Packing Company, whose address is 551 Topping Street, St. Paul, 
Minnesota. 


2. Respondent, H. M. Shield, Inc., is a corporation whose address is 
State Farmers Market, Room B-4, Pompano Beach, Florida. At the time 
of the transaction involved herein this respondent was licensed under 


the Act. 


3. Respondent, Favco, Inc. t/a Minnesota Produce, is a corporation 
whose address is 2801 Wayzata Boulevard, Minneapolis, Minnesota. At 
the time of the transaction involved herein this respondent was licensed 
under the Act. 


4. Pursuant to an oral contract for the sale of a mixed load of U.S. 
Nos. 1 and 2 tomatoes, negotiated by respondent Minnesota Produce as 
broker, on or about January 11, 1976, respondent H. M. Shield, Inc. 
shipped from Pompano Beach, Florida, by truck, 1200 cartons (30 
pounds net weight) of tomatoes, to complainant in St. Paul, Minnesota. 


5. This shipment arrived in St. Paul on or about January 14, 1976, 
and received federal inspection at complainant’s dock at 10:00 a.m. on 
that date. Inspection was for condition only and did not indicate grade. 
The inspection certificate showed that the trailer contained 600 cartons 
“Gulf & Western”, 225 Cartons “Kuzzens Brand” and 375 cartons “Se- 
lected.” These three lots averaged 4%, 11% and 4% decay, respectively. 
Temperatures were between 44° and 57°F. 


6. Complainant rejected the load and so notified respondent Minne- 
sota Produce by mailgram on that date; viz.: 


Rejecting load broken contract replace load by 1/15/76 AM Reply by 7:00 PM 
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1/15/76 by telegram. If failure to do so you will be responsible for price 
difference. 
Respondent Minnesota Produce diverted the shipment to another buyer 
shortly thereafter. 


7. The complaint was filed on June 1, 1976, which was within nine 
months after the cause of action alleged herein accrued. 


CONCLUSIONS 


There is some controversy in the record about whether Minnesota Pro- 
duce was acting as broker or principal in this transaction. Each respond- 
ent points to the other as the principal. However, in its answer Minn- 
esota Produce alleges that a Shield’s salesman and Mr. Baglio were in 
telephonic contact on January 10 about substitutes on the order. 


Shield has not denied this. The prices shown on the Shield’s invoice are 
the same as on the broker’s confirmation by Minnesota Produce, indicat- 
ing no profit to Minnesota Produce. These are all indicia of a sale from 
Shield to complainant, and we so conclude. 


According to the complaint, complainant rejected the load because it 
did not make grade. The contract was for 300 cartons large U.S. No. 1; 
300 cartons medium U.S. No. 1; 225 cartons large U.S. No. 2; 200 car- 
tons medium U.S. No. 2 and 175 cartons small U.S. No. 2. This is set 
forth in the complaint and is confirmed by memorandum of sale from re- 
spondent Minnesota Produce of January 7, 1976. The destination in- 
spection was for condition only and does not indicate grade. However 
the “Kuzzens Brand” tomatoes did not make grade because of excess 
decay (average 11%). See U.S. Grade Standards for tomatoes, 7 CFR 
§ 1.1855 et seq. Apparently transportation service was normal. How- 
ever, it is not necessary to determine whether complainant’s rejection 
was proper since complainant has failed to prove the damages claimed. 
The Uniform Commercial Code; Section 2-713 on “Buyer’s Damages for 
Non-Delivery or Repudiation” provides as follows: 


(1) Subject to the provisions of this Article with respect to proof of market 
price (Section 2-723), the measure of damages for non-delivery or repudiation 
by the seller is the difference between the market price at the time when the 
buyer learned of the breach and the contract price together with any incidental 
and consequential damages provided in this Article (Section 2-715), but less ex- 
penses saved in consequence of the seller’s breach. 


(2) Market price is to be determined as of the place for tender or, in cases of re- 
jection after arrival or revocation of acceptance, as of the place of arrival. 
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Complainant maintains that this sale was made on a delivered basis 
but has produced no evidence of this other than its own salesman’s nota- 
tions on the broker’s confirmation. That document as issued by the 
broker described the sale as F.O.B. and quotes all prices F.O.B. It is con- 
firmed in these particulars by the shipper’s invoice. We conclude the sale 
was F.O.B. Florida at prices shown on these documents. 


Complainant has introduced market reports of tomato prices but has 
introduced no evidence as to what transportation costs would have been. 
It is thus impossible to compute the expected delivered cost to him in St. 
Paul and thus a component necessary to show complainant’s damages is 
missing. The complaint should be dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,569) 


EISENBERG Co., INC. v. SUN RING FOODS DIVISION, TAMARA Foops, INC. 
PACA Docket No. 2-4354. Decided June 9, 1978. 


Contract — breach of — Delivery — failure to make — Cover purchase — 
reasonable and in good faith — Damages — measure of — Reparation 
awarded 


Where respondent breached the contract in refusing to deliver on the transaction of Sep- 
tember 4, 1975, complainant’s cover purchase was reasonable and made in good 
faith, respondent is liable to complainant for damages in the amount of $22,080.13 
for which reparation is awarded complainant against respondent with interest. 
Additional reparation of $1,515.30 is also awarded complainant against respondent 
for fees and expenses sustained by complainant in connection with the oral hearing 
held herein. 


Diane Langton, Presiding Officer. 
Le Roy W. Gudgeon, Chicago, IL, for complainant. 
Mark Suandi, St. Louis, MO, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 
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DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent for the amount of $24,016.98. The transaction in 
question involved the shipment of Fresh Frozen Random Sliced Onions, 
herein referred to as Onion Hearts, a perishable agricultural commodity, 
in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto admitting liability 
to complainant on an August 11, 1975, contract and denying liability to 
complainant as concerns an alleged September 4, 1975 contract and re- 
questing an oral hearing. 


An oral hearing was held in St. Louis, Missouri, on August 26, 1977, at 
which both parties were represented by counsel. Two witnesses testified 


at the hearing, one for complainant and one for respondent. Complain- 
ant filed an argument and brief. Respondent submitted a set of proposed 
findings of fact and conclusions of law. 


FINDINGS OF FACT 


1. Complainant, Eisenberg Co., Inc., is a corporation whose address is 
418 South 10th Street, Omaha, Nebraska. 


2. Respondent, Sun Ring Foods Division, Tamara Foods, Inc., is a cor- 
poration whose address is Post Office Box 196, Old Monroe, Missouri. At 
the time of the transaction in dispute, respondent was licensed under the 
Act. 


3. On August 11, 1975, in the course of interstate commerce, respond- 
ent by oral contract, sold complainant 160,000 pounds of onion hearts at 
the agreed purchase price of 8 cents per pound delivered, to be shipped 
in four loads either to Booth Cold Storage Company, St. Louis, Missouri, 
or Merchants Cold Storage Company, St. Louis, Missouri, with freight 
prepaid, or to the warehouse of respondent. Shipments were to com- 
mence the balance of August and continue through the month of Sep- 
tember. 
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4. Subsequent to the oral contract, complainant sent respondent a 
purchase order numbered 1477, as confirmation of the particular terms 
of the August 11, 1975, agreement. 


5. Respondent shipped to complainant 153,030 pounds of the 160,000 
pounds called for in the August 11, 1975, contract. Respondent admits 
6,970 pounds were not shipped. 


6. On September 4, 1975, in the course of interstate commerce, re- 
spondent, by oral contract, sold complainant 80,000 pounds of onion 
hearts at 8 cents per pound delivered to Booth Cold Storage in St. Louis, 
Missouri, freight prepaid and 80,000 of onion hearts at 8 cents per 
pound delivered to Hammond Columbia Cold Storage in Chicago, IIli- 
nois, with additional freight charges incurred from St. Louis to Chicago 
to be billed to complainant. Shipments were to commence at the comple- 
tion of the August 11, 1975, contract shipments. 


7. Subsequent to the oral contract, complainant sent respondent a 
purchase order numbered 1481, as confirmation of the particular terms 
of the September 4, 1975, agreement; which states in pertinent part as 
follows: 


Date 
ATTEN: MR. CARL TEAL SEPTEMBER 4, 1975 
TAMARA FOODS, INC. 
P. O. BOX 196 Date wanted TO COMMENCE AT THE 
OLD MONROE, MO. 63369 COMPLETION OF P. O. #1477** 


Terms 


USUAL 


f.o.b. 
DELIVERED — FREIGHT PREPAID 





Ship To EISENBERG COMPANY 
& BOOTH COLD STG., ST. Shipvia 
LOUIS, MO. OR SEE BELOW YOUR WAY 





Quantity Description 

160,000 LBS. (4 TRUCKLOADS, 40,000 LBS. EACH) FRESH FROZEN 
RANDOM SLICED ONIONS PACKED IN “EISENBERG 
“COMPANY” LABELED CARTONS AT .08 cents DELIVERED 
ST. LOUIS, MISSOURI. FREIGHT PREPAID. 


DESTINATION: 2 TRUCKLOADS 40,000 LBS. EACH TO 
BOOTH COLD STORAGE 2 TRUCKLOADS 40,000 LBS. EACH 
TO HAMMOND COLUMBIA, CHICAGO* 


ADDITIONAL FREIGHT CHARGES TO BE BILLED AT COST 
ON SHIPMENTS TO HAMMOND. 


PRODUCE TO BE SHIPPED AT ZERO DEGREES AND DE- 
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LIVER DESTINATION AT ZERO DEGREES. INSTRUCT ALL 
TRUCKERS TO SET AND MAINTAIN UNITS AT MINUS 10 
DEGREES. 

AVOID CARTON CRUSHING. 

ADVISE EISENBERG COMPANY IMMEDIATELY UPON DE- 
PARTURE OF EACH SHIPMENT. 


THANK YOU. 





GEORGE EISENBERG 


8. Respondent refused to deliver 160,000 pounds of onion hearts in 
accordance with respondent’s and complainant’s September 4, 1975, 
agreement. 


9. Complainant attempted to make replacement purchases on the 
market to cover the September 4, 1975, contract and the remaining ship- 
ment under the August 11, 1975, agreement, but complainant found 
onion hearts unattainable in such quantity. 


10. Complainant employed Crop Conversion of Stockton, California 
to convert fresh whole onions into onion hearts to replace the 166,970 
pounds respondent refused to deliver at a cost of .234 cents per pound to 
complainant for a total amount of $39,070.90. 


11. Complainant was informed on or about December 17, 1975 by 
Hammond Columbia Refrigerated Warehouses, Inc. in Chicago, Illinois, 
that it had received for complainant from respondent 332 cartons of 
onion hearts weighing 9,960 pounds. Complainant has not paid for this 
shipment and therefore, owes respondent the amount of $896.40. 


13. An informal complaint was filed December 12, 1975, which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges it entered into two consecutive contracts with re- 
spondent during telephone conversations occuring on or about August 
11, 1975, and September 4, 1975, whereupon complainant promptly 
sent respondent purchase orders as confirmation of such contracts and 
of each contract’s specific terms. Respondent readily admits receiving 
complainant’s purchase orders. Respondent also acknowledges that it 
knew complainant always confirmed each contract, into which it 
entered, by mailing purchase orders to the other party. Respondent 
agrees that it entered into the August 11, 1975, contract with complain- 
ant and, as a result, has an obligation to ship 6,970 pounds of onion 
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hearts to complainant. However, respondent contends it did not agree to 
enter into the September 4, 1975 contract and furthermore, that re- 
spondent verbally notified complainant that no multitruckload orders 
would be accepted. 


Since the alleged contract of September 4, 1975, was negotiated oral- 
ly, there is no written embodiment of the contractual agreement signed 
by the parties. Therefore, we are forced to weigh the circumstantial evi- 
dence offered by complainant as proof of the agreement. Basically, com- 
plainant relies on the purchase order it sent respondent, dated 
September 4, 1978, to prove the existence of the contract and the con- 
tract’s terms. Complainant contends that dispensation of a purchase or- 
der to the seller subsequent to a contractual arrangement entered into 
over the telephone is a normal business procedure practiced regularly by 
complainant. Respondent did not refute this statement. In fact, respond- 
ent acknowledged it was aware of complainant’s purchase order proce- 
dure, for each time respondent had entered into a contract with com- 
plainant previously, complainant always had sent respondent a purchase 
order as way of confirmation. 


Section 2-201 (2) of the Uniform Commercial Code (UCC) states in 
pertinent part; “between merchants if within a reasonable time a writing 
in confirmation of the contract and sufficient against the sender is re- 
ceived and the party receiving it has reason to know its contents, it satis- 
fies the requirements of subsection (1) against such party unless written 
notice of objection to its contents is given within 10 days after it is re- 
ceived.” Although it has not been shown that the statute and frauds 
would be applicable in this proceeding (See Hegel Branch v. Mission 
Shippers, 35 A.D. 726 (1976) ), we think that complainant’s compliance 
with this section and respondent's failure to object to the purchase order 
does have evidential significance. We find the evidence sufficient to 
prove a contract had been entered into by complainant and respondent 
and that the contract terms were succintly expressed in complainant’s 
purchase order dated September 4, 1975. The final matter to which we 
must address ourselves is that of damages. Will complainant’s claim in 
damages totalling $24,016.98 be allowed? 


Where the seller fails to make delivery on a contract, the buyer has an 
option to effectuate cover. See UCC section 2-711 (1) (a). Section 2-712 
of the UCC is entitled “ ‘Cover’; Buyer’s Procurement of Substitute 
Goods”. Within section 2-712 are contained three subsections. The first 
subsection summarizes the requirements of an allowable cover as entail- 
ing a showing of good faith and an expeditious purchase of substitute 
goods. The second subsection gives a yardstick by which we can measure 
damages after a cover has been effectuated and it reads as follows; “The 
buyer may recover from the seller as damages the difference between 
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the cost of cover and the contact price together with any incidental or 
consequential damages as hereinafter defined (section 2-715), but less 
expenses saved in consequence of the seller’s breach.” 


When complainant became aware that respondent was not going to de- 
liver the last portion of the August 11, 1975, contract and the entire 
September 4, 1975, contract, complainant made inquiries on the open 
market to buy substitute product of a similar nature. However, com- 
plainant found the product, onion hearts, a scarce commodity at that 
time and in fact, could obtain only very small quantities on the open 
market; which option complainant ascertained was not financially in it’s 
best interest. Therefore, complainant engaged Crop Conversion Corpo- 
ration to produce the product from second grade whole onions. As proof 
of damages, complainant submitted a cost analysis prepared by Crop 
Conversion Corporation showing a breakdown of the costs incurred to 
convert fresh whole onions into onion hearts. 


Respondent alleges that manufacture of onion hearts from whole 
onions was not a financially sound choice; that complainant’s method of 
cover was patently unreasonable. While it is true that onion hearts are 
normally a by-product of onion ring production, respondent failed to 
show that complainant had a viable alternative to the manufacture of 
onion hearts directly from whole onions. Respondent, for example, did 
not make any showing that onion hearts were available on the open mar- 
ket at the time needed and in the quantities necessary to fulfill the terms 
of the contracts. 


Several comments appearing in the Official Comments portion of UCC 
section 2-712 give us guidance as to what is considered proper cover 
under the UCC. “The test of proper cover is whether at the time and 
place the buyer acted in good faith and in a reasonable manner, and it is 
immaterial that hindsight may later prove that the method of cover used 
was not the cheapest or most effective.” The definition of cover “en- 
visages ... goods not identical with those involved, but commercially 
usable as reasonable substitutes under the circumstances of the particu- 
lar case.” Section 1-106 contains the general policy as to the administra- 
tion of remedies under the UCC. Subsection (1) states, “The remedies 
provided by this Act shall be liberally administered to the end that the 
aggrieved party may be put in as good a position as if the other party had 
fully performed. . .” 


Many of the items appearing on Crop Conversion Corporation’s ac- 
counting sheet of costs were costs incidental to the process of effectuat- 
ing cover. Damages incidental to effecting cover are those charges, ex- 
penses or commissions that are commercially reasonable. See UCC sec- 
tion 2-716(1). However, respondent submitted convincing evidence that 
one item appearing on Crop Conversion Corporation’s accounting sheet 
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could not be considered permissible in complainant’s claim for damages. 
The sum of $2,634.54 represents cartons, liners, and tapes which were 
unused at the end of the manufacturing operation at Crop Conversion. 
Taking the amount of $2,634.34 out of the total computation costs per 
pound, the recomputed cost would be $.1875 F.O.B. California. Basing 
the damages on this amount plus $.0349 freight, changes the total dam- 
ages for which respondent is liable to $22,080.13 (subtraction of 
$896.40; see Finding of Fact 11). Respondent’s failure to pay complain- 
ant this amount is a violation of section 2 of the Act for which repara- 
tion should be awarded with interest. 


Pursuant to the procedure provided for in section 47.19 (d) of the 
Rules of Practice (7 CFR 47.19 (d) ), complainant filed a timely claim for 
an award of $1,515.30, representing fees and expenses incurred in con- 
nection with the oral hearing. As complainant has prevailed over re- 
spondent in this dispute, complainant is also entitled to recoupment of 
these expenses. 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant as reparation, $22,080.13 with interest thereon at 
the rate of 8 per cent per annum from October 1, 1975, until paid. 


Respondent shall also pay to complainant, as additional reparation, 
the sum of $1,515.30, with interest thereon at the rate of 8% per annum 
from the date of this order until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,570) 


GOODIE BRAND PACKING CORP. v. P. TAVILLA Co., INc. PACA Docket 
No. 2-4830. Decided June 14, 1978. 


Oral contract — failure to prove breach of — Contract terms — f. o. b. sale 
— Unauthorized deductions claim — failure to prove — Reparation 
awarded 
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Where respondent accepted the avocados in issue and failed to prove a breach of contract 
by complainant with respect thereto, respondent is liable to complainant for the 
total contract price in the amount of $1,755.00 for which reparation is awarded 
complainant with interest. 


George L. Aubrey, Presiding Officer. 
Louis E. Solomon, Bronx, NY, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award in the amount 
of $1,755.00 against respondent in connection with a transaction in 
interstate commerce involving a truck shipment of avocados from New 
York to Massachusetts. 


The amount claimed in the complaint is less than $3,000.00. Therefore 
the shortened procedure provided in section 47.20 of the Rules of Prac- 
tice (7 CFR 47.20) is applicable. Under this procedure the verified plead- 
ings of the parties are considered a part of the evidence in the case, as is 
the Department’s report of investigation. In addition both parties were 
given opportunity to submit further evidence in the form of sworn state- 
ments but neither party did so. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Goodie Brand Packing Corp., is a corporation whose 
address is 110 East 153rd Street, Bronx, New York. 


2. Respondent, P. Tavilla Co., Inc., is a corporation whose address is 
78 New England Produce Center, Chelsea, Mass. At the time of the 
transaction involved herein, respondent was licensed under the Act. 


3. Pursuant to oral agreement complainant shipped to respondent by 
truck on May 5, 1977, 300 cases of avocados. The produce arrived on 
May 6, 1977, at complainant’s warehouse and was accepted by it. 
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4. Under date of May 6, 1977 complainant invoiced respondent as 
follows: 300 avocados, Calidad C-5, size 24’s price $5.85, F.O.B. N.Y., 
amount $1,755.00. 


5. An USDA inspection of some Calidad avocados at 1:05 p.m. on May 
9, 1977 at respondent’s warehouse showed the following: 


Products Inspected: 


AVOCADOS in fiberboard cartons branded “Calidad Avocados Packed & Dis- 
tributed by Paino Avocado Co. Inc., Orange, California.” Applicant states 200 
cartons. 


Condition of Load: 

Stacked on pallets at above location. 
Condition of Pack: 

Fairly tight in molded trays. 
Temperature of Product: 

Range 49 to 73°F. 

Condition: 


Generally ripe, few firm ripe. From 4 to 33% in most samples, none in many, 
average 8% soft. From 4 to 21% in half of samples, none in remainder, average 
6% damage by dark brown discoloration. From 4 to 17%, in most samples, none 
in many, average 8% decay, Rhizopus Rot in various stages. 


6. Complainant has made no payments to respondent for the 300 
cases of avocados. 


7. A formal complaint was filed on September 15, 1977, within nine 
months after the alleged cause of action accrued. 


CONCLUSIONS 


Complaint alleges a written contract, but none was offered into evi- 
dence in this proceeding, so we must conclude that the agreement be- 
tween the parties, whatever it was, was oral. The dispute is whether or 
not it was an F.O.B. sale or a consignment agreement. Complainant al- 
leges that the sale was F.O.B. New York, but respondent maintains that 
it was merely a consignment. Respondent has not remitted even the 
small net returns because of alleged unauthorized deductions by com- 
plainant on other transactions. 


These avocados were part of a large truck shipment from California 
originally destined at least in part for respondent in Massachusetts, but 





GOODIE BRAND PACKING CORP. v. P. TAVILLA CO. 1075 
Cite as 37 A.D. 1072 


accepted by complainant who apparently unloaded the entire truck in 
New York. After some repacking, 300 units of 24’s were offered to re- 
spondent by complainant through a broker, Edward Silverman t/a 
Tavilla Sales Company. (The connection, if any, between the broker and 
respondent is not shown in the record.) According to Mr. Silverman’s let- 
ter to respondent, dated July 12, 1977, the offer by complainant was at 
the original F.O.B. price, but Silverman stated in addition that: 


Tony or Ernie Tavilla was then contacted about this 300 flats of fruit and I was 
informed to relay to Goodie Tomato the following: 


1 — The fruit could be sent to Boston. 
2 — The food would be handled on a consignment basis only. 


Significantly the letter does not go on to say that the counter offer 
was, in fact, relayed to Goodie Tomato, or that Goodie Tomato accepted 
it. 


The answer on the part of respondent cites this letter as proof that the 
commodity was not purchased, but apparently the broker did not have 
the last word in the transaction. The USDA report of investigation con- 
tains a copy of a July 20, 1977 letter from Stephen Tavilla to the Depart- 
ment in New York, which reads in pertinent part: 


My brother, Ernie, who talked with Goodie, had said he would only take them 
on a consigned basis or open billing to be priced after the sale. (Emphasis sup- 
plied). 


If brother Ernie did, in fact, negotiate with the complainant, then the 
respondent should have come forward with Ernie’s affidavit or offered 
other direct proof of the terms of this negotiation. 


The sworn complaint by the complainant’s president unequivocally 
states that the sale was F. O. B. New York, at $5.85 per unit for a total 
invoice price of $1,755.00. 


The unexplained absence of any direct proof on the part of “brother 
Ernie”, and the ambiguous language of the broker’s letter leads us to con- 
clude that the straightforward allegations of the complaint should pre- 
vail, and that the transaction was indeed an F.O.B. sale. 


Respondent accepted the avocados and therefore has the burden of 
proving that transportation was normal and that complainant breached 
the warranty of suitable shipping condition. The USDA inspection taken 
on May 9, 1977 (a Monday) shows substantial deterioration including 
rhizopus rot. The USDA publication, “Market Diseases of Citrus and 
Other Subtropical Fruits” Agriculture Handbook No. 398, (ARS, USDA, 
1971), of which we take official notice, states relative to rhizopus rot in 
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avocados that “at about 45° development ceases altogether.” The Fed- 
eral inspection taken in respondent’s warehouse three days after arrival 
shows product temperatures of 49 to 73°. We conclude that respondent 
failed to keep the avocados at proper temperature and has thus failed to 
prove a breach on behalf of complainant. 


The respondent has referred to unauthorized deductions taken by the 
complainant in previous transactions, which might offset whatever is 
due the complainant in this transaction. However no proof of any such 
was offered in this proceeding. 


We conclude that since respondent accepted the commodity and has 
failed to prove a breach on the part of complainant it is liable for the full 
contract price of $1,755.00. Respondent’s failure to pay such amount to 
complainant is a violation of section 2 of the Act for which reparation 
should be awarded to complainant with interest. 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $1,755.00, with interest thereon at 8 per- 
cent per annum from June 1, 1977, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,571) 


MEL FINERMAN Co., INC. v. V. F. LANASA, INC. PACA Docket No. 
2-4628. Decided June 20, 1978. 


Denial of petition for reconsideration 
Andrew Y. Stanton, Presiding Officer. 


William T. Tarp, Newport Beach, CA, for complainant. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
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modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued on April 17, 1978, awarding reparation to complainant in the 
amount of $3,231.58, along with interest, payable within 30 days of said 
order. 


On April 28, 1978, complainant filed a request for an extension of 
time until May 15, 1978, to file a Petition for Reconsideration of the 
April 17 order. An extension of time was granted and the April 17 order 
stayed in a Stay Order issued on May 12, 1978. Complainant filed a Peti- 
tion for Reconsideration on May 15, 1978. 


In its Petition for Reconsideration, complainant makes numerous al- 
legations of error as to the April 17 order (hereinafter the “order”). Com- 
plainant’s allegations essentially are in support of two basic arguments; 
that complainant did not breach the implied warranty of merchantabil- 
ity, as was held in the order, and that the damages awarded to respond- 
ent asa result of the alleged breach were incorrectly determined. 


We will discuss first the allegations concerning the implied warranty 
of merchantability. In opposition to the order, complainant alleges that 
the Judicial Officer failed to make a finding of fact that the parties were 
negotiating for inferior quality lettuce. However, the evidence in the rec- 
ord does not indicate that the parties entered into the contract under the 
assumption that the lettuce was to be of inferior quality. The term in the 
contract which complainant claims is evidence of this assumption, “ac- 
ceptance final”, does not in any way denote inferior quality produce (see 
p. 3). Complainant also alleges that respondent, in a letter to the De- 
partment, admitted being aware of the specific condition of the lettuce 
prior to shipment, but this is not supported by a careful examination of 
such letter (see p. 4, also Finding of Fact 9). Complainant’s additional al- 
legations, that the lettuce was of merchantable quality and that the re- 
sults of the federal inspection should not have been considered as evi- 
dence, provide no basis for reversing our holding of a breach of the im- 
plied warranty of merchantability. There was sufficient evidentiary sup- 
port for the conclusion that the lettuce failed to conform to merchant- 
able standards (p. 4), and, consistent with complainant’s latter allega- 
tions, the federal inspection was not considered as evidence in the order 
(p. 4). 


Turning to the determination of damages, complainant’s allegation 
that respondent’s resale was not prompt and proper is without founda- 
tion. Although complainant is correct in that the order stated that com- 
plainant did not object to such respondent’s resale, when it is clear that 
complainant did make such objections (report of investigation, Exhibit 


1 All citations to page number and findings of fact refer to the Decision and Order of April 
17, 1978. 
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Nos. 8, 11), we are of the opinion that respondent’s account of sales is 
sufficiently specific to warrant the determination that there was a 
prompt and proper resale. 


There is no merit to complainant’s claim of a conflict between the hold- 
ing of the order that the lettuce was unmerchantable at shipping point, 
and the fact that 175 of the 631 cartons were resold for $11 per carton. 
Unmerchantable goods are not, by definition, wholly without value; they 
are goods whose quality is less than “fair average quality.” Samuel P. 
Mandell Co. v. Sam Catanzaro,17 A.D. 21, 25 (1958), quoting Wallace v. 
Clark & Son, 74 Or. 208, 174 Pac. 557, 21 ALR 361 (1918). Produce de- 
termined to be unmerchantable, has, nonetheless, been held to have been 
subjected to a prompt and proper resale. I. Kallish & Sons v. McDonnell 
& Blankfard, 25 A.D. 858 (1966). 


Nor is there merit to complainant’s contention that the value of the 
lettuce, as warranted, should not have been based upon the value as- 
signed by the Market News reports to lettuce of merchantable quality 
since, as has been previously discussed, the “acceptance final” term of 
the contract did not indicate that the lettuce was to be of inferior qual- 
ity. 


Accordingly, the Petition for Reconsideration is denied, the Stay Or- 
der dismissed, and the April 17, 1978, order reinstated. The reparation 
found due in the April 17 order shall be paid within 30 days from the 
date of this order. 


Copies of this order shall be served upon the parties. 


(No. 18,572) 


A. G. SHORE COMPANY, INC. v. ROBERT L. BURNETT, JR., d/b/a R. L. 
BURNETT BROKERAGE CO., a/t/a BEST POTATO PRODUCTS Co. PACA 
Docket No. 2-4791. Decided June 21, 1978. 


Purchaser — actual — Burden of proof — failure to sustain — Reparation 
awarded for contract price 


Where respondent accepted the lettuce and failed to sustain his burden of proof that he 
was not the actual purchaser thereof, respondent is liable to complainant for the 
purchase price of said lettuce in the amount of $2,500.00 for which reparation is 
awarded with interest. 
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Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $2,500.00 in connection with a 
shipment of lettuce in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent, who filed an answer thereto, denying liability 
to complainant. 


Since the amount claimed as damages does not exceed $3,000.00, the 


shortened procedure provided in section 47.20 of the Rules of Practice (7 
CFR 47.20) is applicable. Pursuant to such procedure, the parties were 
given the opportunity to submit further evidence and briefs, but did not 
do so. 


FINDINGS OF FACT 


1. Complainant, A. G. Shore Company, Inc., is a corporation whose 
address is P.O. Box 931, Winston-Salem, North Carolina. 


2. Respondent, Robert L. Burnett, Jr. d/b/a R. L. Burnett Brokerage 
Co. a/t/a Best Potato Products Co., is an individual whose address is P.O. 
Box 4012, Virginia Beach, Virginia. At the time of the transaction in- 
volved herein, respondent was licensed under the Act. 


3. On or about February 23, 1977, complainant, pursuant to oral con- 
tract, sold to respondent 400 cartons of lettuce at $6.25 delivered, total- 
ling $2,500.00. 


4. Complainant shipped on February 23, 1977, from California, in in- 
terstate commerce to respondent in Virginia, the quantity of lettuce 
called for by the contract. 
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5. When the lettuce arrived at respondent’s place of business in Vir- 
ginia Beach, Virginia, on February 28, 1977, respondent signed a state- 
ment acknowledging receipt of the lettuce and its satisfactory condition. 
The statement was made on respondent’s own office stationary, bearing 
the name and address of respondent’s company, “Best Potato Products” 
at the top of such statement. 


6. Several days after arrival of the lettuce, respondent received an in- 
voice from complainant made out to “Best Potato Products”. 


7. Approximately six weeks after its receipt of complainant’s invoice, 
respondent received a telephone call from complainant requesting pay- 
ment. Respondent explained that the lettuce was ordered by his father, 
not by him. Complainant responded that, as it had never previously been 
informed that respondent was not the purchaser, it would continue to 
hold respondent liable. Respondent refused to pay for the lettuce, and 
has not remitted any part of the $2,500.00. 


8. A formal complaint was filed on June 28, 1977, which was within 
nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


The sole issue herein is whether respondent is properly a party to this 
action. Respondent admits having signed for the lettuce when it arrived 
at his place of business on February 28, 1977, and thus, is considered to 
have accepted it. Respondent asserts, however, that he was receiving the 
lettuce on behalf of his father, who was the person who actually ordered 
the lettuce from complainant. Complainant claims that respondent is 
the party with whom it contracted, and insists that respondent is liable. 


In order for respondent to prevail in its claim that the potatoes were 
purchased by someone other than himself, he must prove such claim by a 
preponderance of the evidence. Joe Belson v. Spuds, Incorporated, 20 
A.D. 1249 (1961). We are of the opinion that respondent has failed to 
sustain its burden of proof in this respect. 


Respondent admits in his answer that the first occasion on which he 
notified complainant that he was not a party to the contract was ap- 
proximately six weeks after receiving complainant’s invoice. This is an 
unreasonably long period under the circumstances, and is inconsistent 
with respondent’s contention that he was not a party to the contract. See 
Sol Salins, Inc. v. Robert E. Kelsoe, 30 A.D. 1514 (1971). This factor, 
coupled with the fact that respondent signed for the lettuce, leads us to 
conclude that respondent was the purchaser in the contract at issue. 
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Since respondent accepted the lettuce, it is liable for the contract 
price, $2,500.00, and its failure to pay such sum is a violation of section 
2 of the Act for which reparation should be awarded, with interest. 


Within 30 days from the date of this order respondent shall pay to 
complainant, as reparation, $2,500.00, with interest thereon at the rate 
of 8 percent per annum from April 1, 1977, until paid. 

Copies of this order shall be served upon the parties. 


(No. 18,573) 


COACHELLA-IMPERIAL DISTRIBUTORS v. UNITED FRUIT AND PRODUCE Co. 
and/or THE GILBERT BROKERAGE COMPANY. PACA Docket No. 
2-4114. Decided June 21, 1978. 


Acceptance — absent contract — Broker — authority of — Contract — ab- 
sence of — Proceeds of sale — determined as reasonable market value — 
Reasonable market value — reparation awarded for 


Where respondent United Fruit and Produce Co. accepted the produce in issue absent a 
contract between it and complainant, this respondent is liable to complainant for 
the reasonable market value thereof. The market value has been determined the net 
proceeds of sale totalling $12,232.04. However, since complainant claimed only 
$11,851.79, reparation for $11,851.79 is awarded complainant against respondent 
United with interest. Additional reparation for fees and expenses in connection with 
the oral hearing totalling $1,164.03 is also awarded complainant against respondent 
United. 


The complaint against respondent Gilbert Brokerage Co. is dismissed. 


Lowell Stanley, Presiding Officer. 
Charles Chorna, Century City, CA, for complainant. 
Le Roy W. Gudgeon, Chicago, IL, for respondents. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the Act. A timely complaint was filed on November 6, 
1975, in which complainant seeks a reparation award against respond- 
ent United Fruit and Produce Co. in the amount of $11,851.79, in con- 
nection with two transactions in interstate commerce involving two car- 
loads of grapes. Complainant has pleaded, in the alternative, that if re- 
spondent United Fruit and Produce Co. is found not to be liable to com- 
plainant in these transactions, reparation should be awarded to com- 
plainant against respondent, The Gilbert Brokerage Co. A copy of the re- 
port of investigation prepared by the Department was served upon each 
of the parties. A copy of the formal complaint was served upon each of 
the respondents. Respondent United Fruit and Produce Company filed 
an answer thereto, denying liability to complainant. Respondent The 
Gilbert Brokerage Company filed no answer and is therefore deemed to 
be in default. 


On June 14, 1977, an oral hearing was held in St. Louis, Missouri. 
Complainant and respondent United Fruit and Produce Company were 
represented by counsel. One witness appeared on behalf of complainant 
and three witnesses appeared on behalf of respondent, United Fruit and 
Produce Company. Complainant filed a brief. 


FINDINGS OF FACT 


1. Complainant, Coachella-Imperial Distributors, is a corporation 
whose address is P.O. Box 623, Coachella, California. At the time of the 
transactions involved herein complainant was licensed under the Act. 


2. Respondent, United Fruit and Produce Company (United), is a 
partnership composed of Louis Lerner, Rose Lerner, Abe Fine, and 
Harry Fine whose address is 55 Produce Row, St. Louis, Missouri. At the 
time of the transactions involved herein, respondent United was li- 
censed under the Act. 


3. Respondent, The Gilbert Brokerage Company (Gilbert), is a cor- 
poration whose address is 97 Produce Row, Room 101, St. Louis, Mis- 
souri. At the time of the transactions involved herein, respondent Gil- 
bert was licensed under the Act. 


4. On or about July 9, 1975, in the course of interstate commerce, re- 
spondent United entered into negotiations with respondent Gilbert. Re- 
spondent Gilbert was acting as broker for complainant with regard to a 
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carload of U.S. No. 1 California Thompson seedless grapes in 22 pound 
lugs bearing the brand “Mr. Cid”. United and Gilbert agreed that the 
grapes would be shipped to respondent United on an “open billing” basis. 


5. On or about July 9, 1975, complainant shipped to respondent 
United in interstate commerce a rail car (No. UPFE 455839) containing 
1,575 lugs of Thompson seedless grapes. 


6. Respondent Gilbert, acting as broker for complainant, negotiated 
the price of the merchandise with respondent United. The price agreed 
to was $6.00 per lug delivered St. Louis. 


7. On or about July 9, 1975, complainant sent an invoice to respond- 
ent United. The invoice provided that complainant sold to respondent 
United 1,575 lugs of Thompson seedless grapes at $6.00 per lug F.O.B. 
Coachella, California plus precooling charge of $392.75 and a Ryan re- 
corder charge of $20.00 for a total of $9,862.75. 


8. A broker’s standard memorandum of sale dated July 9, 1975, was 
sent by Gilbert to United. The broker’s memorandum of sale said, in per- 
tinent part: 


Terms how payable—WE INVOICE COLLECT + REMIT FOR SHIPPER AC- 
COUNT. 


Quantity—1600 23# U.S. NO. 1 CALIF THOMPSON SEEDLESS GRAPES 
CID BRAND. 


Price—At OPEN BILLING. 


9. Onor about July 17, 1975, respondent Gilbert sent an invoice to re- 
spondent United which reflected a sale of 1,600 packages of “22# U.S. 
#1 Calif Thompson seedless grapes at $6.00 delivered for a total of 
$9,600.00, plus brokerage at ten cents for a total of $160.00 making a 
grand total of $9,760.00. Respondent United corrected the invoice re- 
ceived from The Gilbert Brokerage Company to $7,856.44, to account 
for the actual number of packages of grapes (1,575) and a deduction for 
freight ($1,593.56). 


10. Respondent United issued a check dated August 1, 1975 for 
$7,856.44 to Gilbert. Respondent Gilbert sent a check dated August 30, 
1975 in the amount of $7,620.19 to complainant in full payment for Car 
No. UPFE 455839. Complairiant deposited the check and it was re- 
turned from the bank for insufficient funds. 


11. On or about July 15, 1975, respondent United reached an agree- 
ment with complainant’s broker, Gilbert, for shipment from complain- 
ant to respondent of a rail car containing 1,440 U.S. #1, 22-pound Cal- 
ifornia Thompson seedless grapes, “Mr. Cid brand”, on a “deferred bill- 
ing” basis. 
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12. A broker’s standard memorandum of sale dated July 15, 1975 was 
issued by respondent Gilbert. The memorandum of sale said in pertinent 
part: 


Terms how payable—SHIPPERS INVOICE 


Quantity—1,440 22# U.S. #1 CALIF THOMPSON SEEDLESS GRAPES CID 
BRAND. 


Price—AT DEFF BILLING. 


13. Car UPFE 455038 containing the grapes was shipped by com- 
plainant to respondent United on July 15, 1975 and arrived in St. Louis, 
Missouri shortly thereafter. 


14. Complainant sent an invoice dated July 15, 1975 to respondent 
United which said in pertinent part: 


Carrier: UPFE 455038 F.0.B.X 


Quantity— Items Amount 
1,440 Thompson Sdls. $8,640.00 
Grapes (Mr. Cid) 
Precooling at .25 360.00 
Ryan Recorder 20.00 


Total $9,020.00 


15. The broker, Gilbert, and United agreed to a price of $4.00 per lug 
plus 10¢ brokerage delivered St. Louis on the grapes in question. Gilbert 
invoiced (undated) respondent United. The invoice was received on 
August 19, 1975 and stated in pertinent part: 


Phgs. Contents Price 

1440 22# US #1 Calif At $4.00 Deliv. $5,760.00 
Thompson Seedless 
Grapes C.I.D. Brand 


Brokerage 144.00 
$5,904.00 
$5,904.00 


Respondent United corrected the invoice to deduct for freight of $1,528.40 for 
a total of $4,375.60. 


16. Respondent United issued a check dated August 21, 1975 to Gil- 
bert for a total of $4,375.60. Gilbert issued a check dated August 30, 
1975 for complainant in connection with this shipment of grapes for 
$4,231.60. The check was accepted by complainant as payment and 
which returned from the bank for insufficient funds. 
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17. A formal complaint was filed on November 6, 1975 which was 
within nine months after the cause of action alleged herein accrued. 


CONCLUSIONS 


Complainant alleges that the grapes involved herein were sold to 
United through the broker Gilbert and that United having admittedly 
received and accepted the grapes now owes complainant the agreed 
F.O.B. contract price for the loads as reflected by complainant’s in- 
voices. United admits receiving and accepting the grapes but denies any 
liability to complainant in connection with these transactions. United, in 
substance, takes the position that its negotiations with Gilbert resulted 
in an “open billing” contract regarding the July 9, 1975 shipment and a 
“deferred billing” contract regarding the July 15, 1975 shipment. 
United contends that its disposal of the goods, and the rendering of 
checks for the net proceeds to Gilbert, fulfilled its obligations. United 
contends that because of the payment to Gilbert, acting as complainant’s 
agent, no further liability can be charged to it. United also contends, as 
an alternative, that by accepting Gilbert’s checks, complainant ratified 
the broker’s action and thus United is not liable. 


Respondent Gilbert is in default in this proceeding, having failed to 
file an answer to the formal complaint. We therefore have no evidence 
submitted by this respondent which might otherwise have been helpful 
in resolving issues in this case. We do have memorandums of sale pre- 
pared by Gilbert in connection with these transactions. In construing the 
contents of the memorandums in the light most favorable to respondent 
United, they might be said to evidence contracts of an “opening billing” 
regarding the July 9, 1975 shipment and a “deferred billing” regarding 
the July 15, 1975 shipment between complainant and United. It might 
also be said that United upon receipt of this document and in the ab- 
sence of any complaint by complainant concerning the terms set forth 
therein, would be justified in concluding that an “open billing” on the 
July 9, 1975 transaction and a “deferred billing” on the July 15, 1975 
transaction has been negotiated with complainant by Gilbert. 


United admits however that it received complainant’s invoices of July 
9, 1975 and July 15, 1975 reflecting an F.O.B. sale of the grapes to 
United. While the exact dates of the invoice receipt by United are not 
clear, the circumstances lead to the conclusion that the dates were some- 
time prior to the time when United paid over the proceeds to Gilbert. 
Furthermore, United has not contended that it received the invoices af- 
ter making payments to Gilbert. 
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Since the substance of complainant’s invoices were not in accord with 
the memorandums issued by the broker, we are of the opinion that 
United was, or should have been, on notice that an inquiry into the 
status of the matter was called for. Had United made such an inquiry of 
complainant, whose invoice reflected a proprietary interest in the goods, 
then it is obvious that United would have learned that Gilbert, as a 
broker, was negotiating a contract on complainant’s behalf which was 
not in keeping with the terms under which complainant was willing to 
sell. United also would have learned that Gilbert had been given no 
authority to collect for these loads by complainant. 


It has been held that when one deals with or through an agent, he as- 
sumes all the risk of lack of authority in the agent. Pasco County Peach 
Assn v.d.F. Solley and Co., Inc., 146 F.2d 880 (4th Cir. 1945) (also re- 
ported at 8 A.D. 327 (1945) ). He is not at liberty to assume that the 
agent has proper authority, but must exercise due diligence necessary to 
ascertain that such authority actually resides in the agent. Here United 
failed to establish that Gilbert was authorized by complainant to negoti- 
ate a contract under the terms set forth in the memorandums of sale, 
and also failed to establish that the broker was a proper payee who was 
empowered to collect money on and for complainant’s behalf. The fact 
that complainant cashed two checks submitted by Gilbert is not suf- 
ficient evidence of an “election”. Complainant is not deemed to have 
given up its legitimate claims against respondent. It is concluded there- 
fore that no contract came into being between complainant and United 
for the goods involved herein, and that under the circumstances, Unit- 
ed’s acceptance rendered it liable to complainant for the reasonable mar- 
ket value of the goods at St. Louis. Woodrow Johns Co. v. Monitz Com- 
pany and/or William Harsin, 19 A.D. 537 (1960). No evidence of market 
value in the form of market reports was submitted. Such value however, 
may be evidenced by the proceeds paid by respondent United to Gilbert. 
It appears that the sale of the grapes involved herein was both prompt 
and proper, resulting in net proceeds of $7,856.44 for the July 9, 1976 
shipment and $4,375.60 for the July 15, 1976 shipment for a total of 
$12,232.04. Accordingly we accept this sum as representing the market 
value of the grapes at St. Louis at the time of delivery. Knight v. 
Rebello, 20 A.D. 648 (1961). The amount litigated in this proceeding was 
only $11,851.79, so this is the maximum we will award. United’s failure 
to pay complainant $11,851.79 is in violation of section 2 of the Act for 
which reparation should be awarded with interest. 


In connection with this hearing, we will award complainant as the pre- 
vailing party, reasonable fees and expenses as follows: 


1. Attorney appearance at the hearing: 4-1/2 hours at $62.50 an hour 
for a total of $281.25. 
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2. Attorney preparation for the hearing: 10 hours at $62.50 per hour 
for a total of $625.00. 


3. Cost of transcript: $36.28. 


4. Subsistence for attorney: $10.50 (this case was held in connection 
with three other cases involving the same complainant—4074, 4075, 
4076. We allocate 1/4 of complainant’s subsistence for the total of four 
cases ($42.00) to this case ($10.50) ). 


5. Subsistence for witness: $10.50. (See #4). 


6. Mileage for witness and attorney: $200.50. (Total mileage, airfare 
+ car for four hearings $802.00; 1/4 allocated in connection with this 
hearing ($200.50). 


This is a total of fees and expenses allowable in this case of $1,164.03. 


Compiainant has asked for an award of reparation against Gilbert, in 
the event United Fruit and Produce Company was found not to be liable. 
Since we have found liability on the part of United, it follows that the 
complaint against Gilbert should be dismissed. 


Within thirty days from the date of this order respondent United 
Fruit and Produce Company shall pay to complainant as reparation 
$11,851.79 with interest thereon at the rate of 8 percent per annum 
from September 1, 1975, until paid. Within thirty days from the date of 
this order respondent United Fruit and Produce Company shall pay to 
complainant $1,164.03 as reparation for fees and expenses at the rate 8 
percent interest per annum from the date of this order until paid. 


The complaint against respondent The Gilbert Brokerage Company is 
dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,574) 


H. M. SHIELD, INC. v. MINNESOTA PRODUCE. PACA Docket No. 2-4432. 
Decided June 21, 1978. 
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Diversion — after rejection — Purchaser — actual — Broker — failure to 
prove breach of duty by — Dismissal 


Where respondent was not the actual purchaser and merely acted as broker in the transac- 
tion at issue, and complainant failed to prove breach of duty by respondent in his 
role as broker, the complaint is dismissed. 


Diane Langton, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 


against respondent for the amount of $2,052.50. The transaction in 
question involved the sale of a truckload of tomatoes in interstate com- 
merce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 


Since the amount of the damages alleged in the complaint does not ex- 
ceed $3,000, both complainant and respondent were given the opportun- 
ity to submit further evidence, in accordance with the shortened proce- 
dure, as provided in the Rules of Practice (7 CFR 47.20). However, 
neither party submitted additional evidence pursuant to this procedure. 


FINDINGS OF FACT 


1. Complainant, H. M. Shield, Inc., is a corporation whose address is 
Room B-4, State Farmers Market, Pompano Beach, Florida 33060. 


2. Respondent, Minnesota Produce, is a corporation whose address is 
2801 Wayzata Boulevard, Minneapolis, Minnesota 55405. At the time of 
the transaction in dispute, respondent was licensed under the Act. 





H. M. SHIELD v. MINNESOTA PRODUCE 1089 
Cite as 37 A.D. 1087 


3. On or about January 7, 1976, in the course of interstate commerce, 
complainant sold S. Baglio Packing Company, by oral contract nego- 
tiated through respondent who was acting as broker, one truckload of 
tomatoes for a total purchase price of $8,200.00. The truckload was to 
consist of the following types of tomatoes: 


300 30 pound cartons of large US #1 at $8.50 fob plus 25¢ gassing charge. 
300 30 pound cartons medium US #1 at $6.50 plus 25¢ gassing charge. 
225 30 pound cartons large US #2 at $7.50 fob plus 25¢ gassing charge. 
200 30 pound cartons medium US #2 at $5.50 fob plus 25¢ gassing charge. 
175 30 pound cartons small US #2 at $3.50 fob plus 25¢ gassing charge. 


4. The tomatoes began transit on or about January 11, 1976, in a 
truck operated by the Dana Trucking Corporation. 


5. Upon arrival in Minnesota at their receiving dock, the S. Baglio 
Packing Company secured a federal inspection. The produce was inspect- 
ed at 10:10 a.m. on January 14, 1976. The following data, in pertinent 
part, was recorded on the inspection certificate. 


Applicant trailer contains 600 cartons “Gulf & Western”; 225 cartons “Kuzzens 
Brand” and 375 cartons “Selected”. 


Temperature of product: At rear doors, bottom 44°, top 57°; about 1/2 length, 
top 57°F. 


Condition: “Kuzzens Brand”: Average approximately 15% green or breakers, 
30% turning or pink, 45% light red or red. Decay from 6 to 15%, average 11% 
Alternaria Rot or Bacterial Soft Rot in various stages. From 9 to 30%, average 
24% damage, including 5% serious damage by sunken discolored areas. 


6. S. Baglio rejected the load and respondent notified the complainant 
by telephone, in which conversation respondent also summarized the re- 
sults of the inspection report. 


7. In response to S. Baglio’s rejection, complainant has respondent di- 
vert the truckload for resale to Midwest Foods, Inc. in Chicago, Illinois. 
According to Midwest Foods, Inc.’s account of sales, the tomatoes were 
sold at the following prices. 


300 30 pound cartons at 9.00 
300 30 pound cartons at 7.00 
225 30 pound cartons at 6.00 
200 30 pound cartons at 3.50 
175 30 pound cartons at 2.50 


$7,287.50 net proceeds 
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8. Dana Trucking Corporation’s freight charge from Florida to Minne- 
apolis was $900.00; from Minneapolis to Chicago, $240.00; for a total 
amount of $1,140.00. 


9. A formal complaint was filed by complainant on September 22, 
1976, which was within nine months after the cause of action alleged 
herein accured. 


CONCLUSIONS 


According to the complainant, respondent was the buyer, who improp- 
erly rejected the truckload of tomatoes and, as a result, should be held li- 
able for the loss complainant incurred when complainant had the truck- 
load diverted to an alternate buyer. Complainant bases its contentions 
on the contents of the certificate of inspection, dated January 14, 1976 
(See Finding of Fact #6), which inspection took place upon the truck’s ar- 
rival at destination. Complainant claims that if the sale were an F.O.B. 
transaction, the buyer is liable for the damage occurring to the produce 
while in transit. In particular, complainant contends that the data 
appearing on the inspection certificate sufficiently proves that the dam- 


age to the tomatoes was the result of a transportation problem. The 
applicable portion of the inspection certificate states, in pertinent part, 
as follows: “Temperature controls not in operation. Rear door open.”; 
and the temperature of the product ranged from “At rear doors, bottom 
44°, top 57°; about 1/2 length, top 57°F.” 


While it is true that in an F.O.B. sale, the buyer is liable for damage oc- 
curring to the goods while in transport, the evidence, in this case, is in- 
sufficient to show that the damage to the produce was the result of 
faulty transportation. More importantly however, two items of evidence 
affirmatively prove that respondent was not in the role of buyer in the 
transaction, rather respondent acted as a broker between the parties. A 
letter written by respondent, dated September 14, 1976, to Mr. E. M. 
Carlucci, attached to the report of investigation, reads in pertinent part, 
as follows: 


Minnesota Produce acted as agent in this transaction. H. M. Shield, Inc. failed 
to deliver sizes and grade as ordered and sold to Baglio Packaging Company. 
Baglio refused the shipment, and we were instructed by H. M. Shield to send 
the truck to Chicago, Illinois. 


Furthermore, attached to respondent’s answer is a broker’s Standard 
Memorandum of Sale No. 11712, entitled “Minnesota Produce Distribu- 
tors, Inc., Carlot Distributors, Fruits and Vegetables”. The data in this 
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memorandum of sale reflects the purchase and sale between complain- 
ant and S. Baglio Packing Co. concerning the tomatoes in question. 


Respondent, as broker to the transaction, has not breached any duty to 
either of the parties. Whether the buyer, S. Baglio Packing Company, 
properly or improperly rejected the tomatoes has no bearing on the brok- 
er and that broker’s obligations. Therefore, as the evidence submitted by 
complainant has been found to be immaterial in relationship to respond- 
ent’s potential liability as a broker to this transaction, the complaint 
should be dismissed. 


The complaint is dismissed. 


Copies of this order shall be served upon the parties. 


(No. 18,575) 


In re HOUSTON PRODUCE DISTRIBUTORS Co., INC. PACA Docket. No. 
2-4841. Decided June 22, 1978. 


Consent order 


Respondent has consented to issuance of the order herein against it for violating the Act in 
failing to pay in accordance with the regulations for 114 lots of perishable agricul- 
tural commodities as found herein. Respondent's license as a registrant under the 
Act is therefore revoked. 


Bonnie Luken, for Complainant. 
Mark S. Richards, Houston, TX, for respondent. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter re- 
ferred to as the Act. This action was instituted by a complaint filed on 
November 16, 1977, by the Director, Fruit and Vegetable Division, Agri- 
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cultural Marketing Service, United States Department of Agriculture. It 
is alleged in the complaint that during the period April 1977 through 
July 1977, respondent purchased and accepted, in interstate commerce 
from 40 sellers, 114 lots of fruits and vegetables, all being perishable 
agricultural commodities, but failed to make full payment promptly of 
the agreed purchases prices, in the total amount of $248,856.78. A copy 
of the complaint was served on respondent. On December 12, 1977, re- 
spondent filed an answer to the complaint admitting the allegations of 
the complaint pertaining to its identity, its license status, purchase, re- 
ceipt, and acceptance of the produce in the amounts and for the purchase 
prices listed. Respondent also affirmatively alleged that it had made 
payment in various amounts for the produce listed in the complaint. On 
January 18, 1978, respondent filed a supplemental answer alleging fur- 
ther payments in respect of several of the transactions listed in the com- 
plaint. 


Respondent and complainant have now agreed to the entry of a con- 
sent decision and order containing findings of fact and conclusions as set 
forth herein and the entry of an order revoking respondent’s license. 
Therefore, the following decision and order is issued without further 
proceedings pursuant to section 1.138 of the Rules of Practice (7 CFR 
1.138). 


FINDINGS OF FACT 


1. Respondent, Houston Produce Dist. Co., Inc., is a corporation 
whose address is 3173 Produce Row, Houston, Texas 77023. 


2. Pursuant to the licensing provisions of the Act, license No. 751121, 
was issued to respondent on February 20, 1975, has been renewed an- 
nually, and next is subject to renewal on or before February 20, 1979. 
Respondent’s license has been suspended automatically at the close of 
business, April 14, 1978, when respondent failed to satisfy a reparation 
award issued March 9, 1978, in PACA Docket No. 2-4939, 37 A.D. 489 
(1978). 


3. During the period April 1977 through July 1977, respondent vio- 
lated section 2 (4) of the Act (7 U.S.C. 499b (4) ) by purchasing 114 lots 
of perishable agricultural commodities, shipped by 40 sellers in inter- 
state commerce, which commodities were received and accepted by re- 
spondent, but for which respondent failed to make full payment prompt- 
ly of the agreed purchase prices, in the total amount of $248,856.78. 
Table 1 below sets forth the transactions, date payment was made, if 
any, and months payment was made late. 
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THOMAS F. DUNSON 
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CONCLUSION 


The acts of respondent in failing to make full payment promptly of the 
agreed purchase prices as alleged in paragraph 3, above, constitute will- 
ful, flagrant and repeated violations of section 2 (4) of the Act, for which 
the order below is issued. 


Respondent’s license is revoked. 


This order shall become final and effective on the 11th day after issu- 
ance. 


Copies hereof shall be served upon the parties. 


(No. 18,576) 


In re THOMAS F. DUNSON, d/b/a D & D PRODUCE. PACA Docket No. 
2-4843. Decided June 26, 1978. 


Consent order 


Respondent has consented to issuance of the order herein in that he has flagrantly and re- 
peatedly violated the Act in connection with his purchases of perishable agricultural 
commodities. 


Bonnie Luken, for complainant. 
Thomas J. Williams, Fort Worth, TX, for respondent. 


Decision by William J. Weber, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.) hereinafter 
referred to as the “Act”, instituted by a complaint filed on November 21, 
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1977, by the Director, Fruit and Vegetable Division, Agricultural Mar- 
keting Service, United States Department of Agriculture. It is alleged in 
the complaint that during the period November, 1974, through Febru- 
ary 1976, respondent purchased and accepted, in interstate commerce 
from ten sellers, 29 lots of fruit and vegetables, all being perishable agri- 
cultural commodities, but failed to make full payment promptly of the 
agreed purchase prices or balances thereof in the total amount of 
$51,562.55. Complainant requested that a finding be made that re- 
spondent has willfully committed flagrant and repeated violations of the 
section 2 of the Act. 


A copy of the complaint was served upon respondent. Respondent 
filed an answer thereto on December 12, 1977 denying certain allega- 
tions made in the complaint. Respondent, by the terms of this decision 
and order now consents to the issuance of a decision and order setting 
forth certain findings of fact and conclusions. Complainant and respond- 
ent having consented to the issuance of a decision and order, the follow- 
ing decision and order is issued without further procedure or hearing 
pursuant to section 1.138 of the Rules of Practice (7 CFR 1.138). 


FINDINGS OF FACT 


1. Respondent, Thomas F. Dunson, is an individual doing business as 
D & D Produce Company, whose address is 3228 Ada, Fort Worth, Texas 
76105. 


2. Pursuant to the licensing provisions of the Act, license number 
760178 was issued to respondent on August 8, 1975, but terminated on 
August 8, 1976, when respondent failed to pay the annual license fee 
within the mandated time period. Thereafter, license number 771048 
was issued to respondent on October 28, 1976, but terminated on Octo- 
ber 28, 1977, when respondent failed to pay the annual license fee 
within the mandated time period. 


3. As more fully set forth in paragraph 4 of the complaint, during the 
period of November 1974 through February 1976, respondent purchased 
and accepted in interstate commerce from ten sellers, twenty-nine lots 
of fruit and vegetables, all being perishable agricultural commodities, 
but failed to make full payment promptly of the agreed purchase prices, 
in the total amount of Fifty-one Thousand Five Hundred Sixty-two Dol- 
lars and Fifty-five Cents ($51,562.55). 


4. As of the date of this Order, the Perishable Agricultural Commod- 
ities Act of 1930 as amended (7 U.S.C. 499a et seq) provides that a re- 
spondent who has committed wilful, repeated and flagrant violations of 
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the Act shall not be employed by any licensee for one year from the ef- 
fective date of said Order, and thereafter, only upon furnishing bond in 
an amount deemed adequate by the Secretary of Agriculture. The Stat- 
ute further provides that a person who has violated the Act shall not be 
issued a license under the Act within two years of the effective date of 
said Order, and thereafter, only upon furnishing bond in an amount 
deemed adequate by the Secretary of Agriculture. 


CONCLUSIONS 


Respondent’s failure to make full payment promptly with respect to 
the transactions set forth in Finding of Fact No. 3, above, constitutes 
wilful, repeated and flagrant violations of Section 2 of the Act (7 U.S.C. 
499b), for which the order below is issued. 


A finding is made that respondent has wilfully committed flagrant 
and repeated violations of the Act. 


This Order shall become final and effective on the tenth day after the 
date of issuance stated below. 


Copies hereof shall be served upon the parties. 


(No. 18,577) 


In re JOHN E. RUSSO PRODUCE Co., INC. PACA Docket No. 2-5041. De- 
cided June 29, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for flagrantly and re- 
peatedly violating the Act in failing to pay for perishable agricultural commodities 
purchased and accepted in commerce for a total of $107,279.50. Respondent's li- 
cense as a registrant under the Act is therefore revoked. 
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Stanley and Luken, for complainant. 
Respondent pro se. 


Decision by Victor W. Palmer, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding instituted by a complaint filed on 
May 12, 1978, under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499a et seq.). In the complaint, complainant 
has requested the revocation of respondent’s license due to alleged fail- 
ures by respondent to make full payment promptly with respect to 37 
lots of perishable agricultural commodities purchased, received and ac- 
cepted by respondent in interstate commerce, during the period October 
1976 through May 1977, for which respondent failed to make full pay- 
ment promptly of the agreed purchase prices in the total amount of 
$107,279.50. A copy of the complaint was served on respondent. Re- 
spondent admits the violations alleged in the complaint and consents to 
the issuance of a decision and order in this case. Therefore, pursuant to 
Section 1.138 of the Rules of Practice, 7 CFR 1.138, the following Deci- 
sion and Order is issued without further procedure or hearing. 


FINDINGS OF FACT 


1. Respondent, John E. Russo Produce Co., Inc., is a corporation 
whose mailing address is 2100 Park St., Syracuse, New York 13208. 


2. Pursuant to the licensing provisions of the Act, license No. 711661 
was issued to respondent on May 27, 1971, and was renewed annually. 


3. During the period October 1976 through May 1977, respondent 
purchased, received and accepted in interstate commerce from nine sell- 
ers, 37 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed 
purchase prices therefor totalling $107,279.50. 


CONCLUSIONS 


1. Respondent has committed willful, flagrant and repeated viola- 
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tions of Section 2 of the Act (7 U.S.C. 499b) by failing to make full pay- 
ment promptly of the agreed purchase prices for 37 lots of perishable ag- 
ricultural commodities as set forth in Finding of Fact 3 above. 


Respondent’s license is revoked. 


This Decision and Order shall become final and effective on the 11th 
day after issuance. 


Copies hereof shall be served upon the parties. 


(No. 18,578) 


A. SAM & SONS PRODUCE COMPANY v. ROBERT D. FOSTER, d/b/a DEAN 
FOSTER NURSERIES. PACA Docket No. 2-4581. Decided June 30, 
1978. 


Oral contract prices — burden of proof as to — Evidence — balancing of — 
Reparation awarded for balances due 


Where respondent accepted the grapes in issue and failed to pay in full the contract prices 
thereof, leaving a balance of $8,057.55 due and owing complainant, reparation of 
said amount is awarded complainant with interest. 


Lowell Stanley, Presiding Officer. 
Complainant pro se. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
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Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
against respondent in the amount of $10,788.18 in connection with 11 
truckloads of grapes sold by complainant to respondent in interstate 
commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. A copy of the formal complaint was 
served upon respondent. Respondent filed an answer denying liability to 
complainant. Although the amount involved herein exceeds $3,000.00, 
the parties have waived an oral hearing. Accordingly, the shortened 
method of procedure provided for in section 47.20 of the Rules of Prac- 
tice is applicable. Pursuant to such procedure the parties were given an 
opportunity to file further evidence in the form of sworn statements and 
both parties did so. Respondent filed a brief. 


FINDINGS OF FACT 


1. Complainant is a corporation, A. Sam & Sons Produce Company 
whose address is West Lake Road, Dunkirk, New York. 


2. Respondent is an individual, Robert D. Foster doing business as 
Dean Foster Nurseries, whose address is R.R. 2, Hartford, Michigan. At 
the time of the transactions involved herein respondent was operating 
subject to license under the Act. 


3. From September 26, 1976 through October 26, 1976 in the course 
of interstate commerce complainant by oral contract sold to respondent 
11 truckloads of grapes, being a perishable agricultural commodity, as 
follows: 


September 26, 1976. Invoice #42761. 

Ten bins of Niagara grapes at $165.00 per ton for $1,749.00 total. 

Ten bins of Delaware grapes at $165.00 per ton for $1,857.08 total. 
2. September 30, 1976. Invoice #42867. 

277 cartons of Delaware grapes at $160.00 per ton for $853.60 total. 

12 bins of Niagara grapes at $160.00 per ton for $1,115.20 total. 


96 cartons and 8 bins of Dutchess grapes at $160.00 per ton for $1,075.20 
total. 


($39.97 is deducted for diesel smoke damage lugs.) 
3. October 5, 1976. Invoice #42894. 
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20 bins of Niagara grapes at $130.00 per ton for $3,081.00 total. 
October 6, 1976. Invoice #42891. 

22 bins of Niagara grapes $130.00 per ton for $2,691.97 total. 
October 13, 1976. Invoice #42718. 

16 bins of Concord grapes at $135.00 per ton for $1,838.70 total. 
October 14, 1976. Invoice #42897. 

20 bins of Concord grapes at $165.00 per ton for $3,477.38 total. 
October 16, 1976. Invoice #42915. 

18 bins of Concord grapes at $140.00 per ton for $1,573.60 total. 
October 16, 1976. Invoice #42914. 

18 bins of Concord grapes at $140.00 per ton for $2,877.00 total. 
October 16, 1976. Invoice #42913. 

18 bins of Concord grapes at $140.00 per ton for $1,701.00 total. 
October 20, 1976. Invoice #42965. 

72 cartons of Catawba grapes at $125.00 per ton for $2,553.38 total. 
October 26, 1976. Invoice #42990. 

14 bins of Concord grapes at $120.00 per ton for $1,890.85 total. 


The total price for the 11 loads was $28,295.00. 


4. Upon arrival of all the grapes at destination respondent accepted 
each truckload, and has since paid complainant $20,238.45 leaving a bal- 
ance due complainant of $8,057.55. 


5. A formal complaint was filed on February 24, 1977 which was 
within nine months after the cause of action herein accrued. 


CONCLUSIONS 


Complainant alleges that between September 26, 1976 and October 
26, 1976 (see Finding of Fact #3) it agreed to sell and respondent agreed 
to purchase 11 truckloads of grapes shipped to respondent at Hartford, 
Michigan. Complainant further alleges that it shipped and respondent 
accepted the 11 truckloads of grapes, thus meeting the contract require- 
ments. Complainant alleges that respondent has paid only $17,546.78 to 
complainant in connection with these transactions leaving a balance due 
of $10,788.18. Respondent alleges the following regarding the prices of 
the grapes (see Finding of Fact #3): 
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1. The September 30, 1976 transaction invoice #42867 was for $100.00 per 
ton not a $160.00 per ton for a total of $2,443.25. Also $30.00 per ton should 
have been deducted for diesel smoke damages on these lugs. 


2. The October 13, 1976 transaction invoice #42718 was for $100.00 per ton 
not $135.00 per ton for a total of $1,362.00. 


3. The October 14, 1976 transaction invoice #42897 was for $130.00 per ton 
not $165.00 per ton for a total of $2,739.75. 


4. The October 16, 1976 transaction invoice #42915 was for $100.00 per ton 
not $140.00 per ton for a total of $1,124.00. 


5. The October 16, 1976 transaction invoice #42914 was for $100.00 per ton 
not $140.00 per ton for a total of $2,055.00. 


6. The October 16, 1976 transaction invoice #42913 was for $100.00 not 
$140.00 per ton for a total of $1,215.00. 


7. The October 20, 1976 transaction invoice #42965 was for $100.00 per ton 
not $125.00 per ton for a total of $2,042.70. 


Respondent agrees with complainant regarding the other transac- 
tions, and contends they had paid complainant the invoice price for 
those loads. Respondent contends that they have paid complainant a 
total of $20,238.45 for the 11 loads of grapes shipped to them. Respond- 
ent claims that this is all it owes the complainant with regard to these 
transactions. 


Since the parties have put forth affirmative but conflicting allegations 
with respect to the terms and the payment of the transactions, the bur- 
den rests upon each to establish its respective allegations by a prepon- 
derance of the evidence Israel Klein Co. v. S. Otis Sullivan & Company, 
17 A.D. 500 (1958). 


In support of complainant’s position regarding the terms of the trans- 
action, complainant has submitted invoices issued to respondent. Re- 
spondent has admitted receiving these invoices. Complainant has also 
submitted sworn statements by the President of complainant, and by 
salesmen of complainant alleging that respondent agreed to the prices as 
reflected in the invoices. Complainant has submitted purchase slips 
from various growers of the grapes in question which indicate that the 
purchase and sale price of the grapes for the 1976 season was in agree- 
ment with the price as reflected by the invoices. Complainant has ad- 
mitted that regarding the September 30, 1976 transaction (invoice 
#42867) there was damage because of diesel fuel, authorized as 462.1 
pounds at 8 cents per pound for a deduction of $39.97. 


Respondent has submitted sworn statements saying that it does not 
agree with the prices as reflected in the invoices. Respondent has also al- 
leged that many of the grape loads were rejected upon further sale. Re- 
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spondent has submitted no evidence of a United States Department of 
Agriculture inspection of any of the loads of the grapes. Such evidence 
would be a strong indication of their condition and value upon arrival. 


We find that respondent has failed to show by a preponderance of the 
evidence that the contract price of the grapes was not as reflected in 
complainant’s invoices. While it is true that an invoice does not repre- 
sent the contract between the parties, it is for consideration where, as 
here, the terms of the oral contract are in dispute and a timely objection 
is not made by respondent upon receipt of the invoice. See George W. 
Haxton & Son v. Adler, 19 A.D. 218 (1960). Apart from respondent’s al- 
legations as to the prices at which the grapes were sold, there is no evi- 
dence in the record to substantiate respondent’s position on this issue. 
We conclude that the evidence sustains complainant’s contentions con- 
cerning the prices at which the grapes were sold. Accordingly, respond- 
ent is liable to complainant for the balance of the purchase price. 


We will now consider the question of how much has already been paid 
by respondent to complainant regarding these transactions. Neither re- 
spondent nor complainant has submitted any cancelled checks which 
would be strong evidence of payment in this transaction. 


The price of the grapes (allowing for the deduction of $39.97 regard- 
ing the September 30, 1976 transaction) is $28,295.60. Respondent al- 


leges in its answer that it paid $20,238.45 to complainant in connection 
with these transactions, including a payment of $2,691.75 for a load of 
grapes it did not receive. Complainant has not effectively refuted this. 
Complainant did not deny that respondent has paid this amount, al- 
though it has an opportunity to do so, in its opening statement, and its 
statement in reply. However, complainant in its complaint alleges that 
respondent has paid only $17,456.78 in connection with these transac- 
tions. Upon balancing the evidence and taking into account complain- 
ant’s opportunity to reply to respondent’s contention that it has paid 
$20,238.45, we conclude that respondent has met its burden that it has 
paid $20,238.45, leaving a balance for which respondent is liable to com- 
plainant of $8,057.55. Respondent’s failure to pay complainant this 
amount promptly is a violation of section 2 of the Act for which repara- 
tion should be awarded with interest. 


Within 30 days from the date of this order respondent shall pay to 
complainant as reparation $8,057.55 with interest thereon at the rate of 
eight percent per annum from December 1, 1976 until paid. 
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Copies of this order shall be served upon the parties. 


(No. 18,579) 


In re FRANCHER POTATO Co., INC. PACA Docket No. 2-4940. Decided 
June 30, 1978. 


Consent order — Sanction 


Respondent has consented to issuance of the order herein against it for violating the Act 
and the regulations in failing to pay purchase prices and net proceeds of sale as 
found herein, for a total of $56,247.40. Respondent’s license as a registrant under 
the Act is revoked. 


Bonnie Luken, for complainant. 
Respondent pro se. 


Decision by Dorothea A. Baker, Administrative Law Judge. 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding instituted by a complaint filed on 
March 15, 1978, under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499a et seq.). In the complaint, complainant 
has requested the revocation of respondent’s license due to alleged fail- 
ures by respondent to account truly and correctly and to make full pay- 
ment promptly to a shipper the net proceeds totalling $2,033.40 realized 
from the sale of two lots of potatoes, a perishable agricultural commod- 
ity, received in interstate commerce and accepted on consignment. And 
Respondent’s alleged failures to make full payment promptly of the 
agreed purchase prices totalling $54,214.00 due and unpaid to six sellers 
for 18 lots of perishable agricultural commodities, received in interstate 
commerce and accepted by Respondent. Complainant and Respondent 
have agreed to the entry of a consent decision and order as set forth 
herein. Therefore, pursuant to Section 1.138 of the Rules of Practice (7 
C.F.R. 1.138), the following decision and order is issued without further 
procedure or hearing. 
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FINDINGS OF FACT 


1. Respondent, Francher Potato Co., Inc., is a corporation whose mail- 
ing address is 2100 Park St., Syracuse, New York 13208. 


2. Pursuant to the licensing provisions of the Act, license No. 771487 
was issued to Respondent on June 13, 1977. This license is presently in 
effect. 


3. During June 1977, Respondent received in interstate commerce 
and accepted on consignment two lots of potatoes, a perishable agricul- 
tural commodity, for which it failed to account truly and correctly and 
make full payment promptly to the shipper the net proceeds realized 
from the sale of the potatoes totalling $2,033.40. 


4. During the period March through October 1977, while licensed or 
operating subject to a license under the Perishable Agricultural Com- 
modities Act, Respondent purchased, received in interstate commerce 
and accepted 18 lots of perishable agricultural commodities from six 
sellers and failed to make full payment prompty of the agreed purchase 
prices totalling $54,214.00. 


5. During the period March through October 1977, John T. Francher, 


the current sole officer, director and stockholder of respondent corpora- 
tion was manager of respondent corporation and was responsible for the 
accepting on consignment and the purchasing of, and nonpayment for 
the lots of vegetables received and accepted by respondent as set forth in 
Findings of Fact 3 and 4 above. 


2. Respondent has committed willful, flagrant and repeated viola- 
tions of Section 2 of the Act (7 U.S.C. 499b), by failing to make full pay- 
ment promptly of the agreed purchase prices for 18 lots of perishable 
agricultural commodities as set forth in Finding of Fact 4 above. 


Respondent’s license is revoked. 


This decision and order shall become final and effective on the 11th 
day after issuance. 


Copies hereof shall be served upon the parties. 
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(No. 18,580) 


GEM STATE SALES, INC. v. LOWELL PRODUCE, INC. and/or OZARK POTATO 
COMPANY. PACA Docket No. 2-4289. Decided June 30, 1978. 


Contract price — failure to pay — Payment guarantee — failure to prove — 
Purchaser — actual — sole responsibility for payment — Reparation 
awarded against Ozark — Dismissal as to Lowell 


Where respondent Ozark Potato Company is solely responsible for payment for the apples 
in issue, reparation for the contract price thereof in the amount of $5,300.00 is 
awarded complainant against respondent Ozark with interest. 


The complaint against respondent Lowell Produce, Inc. is dismissed. 


Andrew Y. Stanton, Presiding Officer. 
Complainant pro se. 
Bruce Munson, Fayatteville, AR, for respondent Lowell Produce. 
Respondent Ozark Potato Company, pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks an award of reparation 
against either respondent, jointly or severally, in the amount of 
$5,300.00 in connection with a shipment of apples in interstate com- 
merce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties. Copies of the formal complaint were 
served upon respondents. Respondent Lowell Produce, Inc. filed an an- 
swer thereto, denying liability to complainant. Respondent Ozark Potato 
Company failed to answer and was held in default. 


An oral hearing was held in Fayatteville, Arkansas, on April 25, 1978. 
Both complainant and respondent Ozark Potato Company failed to ap- 
pear at the hearing, and were unrepresented therein. Respondent Lowell 
Produce, Inc. did not appear at the hearing, was represented by legal 
counsel, and one witness testified on its behalf. No briefs were filed. 
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FINDINGS OF FACT 


1. Complainant, Gem State Sales, Inc., is a corporation whose address 
is P.O. Box 395, Emmett, Idaho. 


2. Respondent, Lowell Produce, Inc. (hereinafter, Lowell), is a corpo- 
ration whose address is Route 1, Box 4A, Lowell, Arkansas. At the time 
of the transaction involved herein, Lowell was licensed under the Act. 


3. Respondent Ozark Potato Company (hereinafter Ozark), is the busi- 
ness appellation of an individual, Alvie R. Trammell, whose address is 
Route 1, Box 4A, Lowell, Arkansas. At the time of the transaction in- 
volved herein, Ozark was licensed under the Act. 


4. On or about November 5, 1975, complainant entered into a con- 
tract with Ozark for the sale of a quantity of apples for $5,300.00 
F.O.B., payment to be made within ten days. 


5. On November 5, 1975, the contracted for produce was shipped to 
Ozark, in interstate commerce, who accepted it but has since failed to 
pay any part of the contract price. 


6. On December 23, 1975, an investigator for the Department, James 
R. Frazier, issued a report of investigation which states as follows, in 
pertinent part: 


The complainant alleges that in the course of interstate commerce it sold and 
shipped to the respondent a truck lot of apples at the total price of $5,300.00. 
The complainant further alleges it complies with the agreement but that re- 
spondent has failed to remit. 


On December 19, 1975 I personally contacted Alvie R. Trammell, owner of re- 
spondent firm, at his place of business in Dallas, Texas. Mr. Trammell agreed 
that the complainant’s complaint was true and correct. 


7. On September 22, 1977, there was filed with the Department the 
affidavit of Alvie R. Trammell, which states, in relevant part, as follows: 


I am the person who has caused all the trouble in relation to the captioned mat- 
ter. I want to state to you that at no time did Randles Produce, Lowell Produce 
or Benny Randles ever have any thing to do with my dealings with Gem State 
Sales, Inc. 


All of the dealings were by and through me for my own account doing business 
under the name of Ozark Potato Company. It is true that I had rented some 
warehouse space from Lowell Produce, but that was the extent of my dealings 
with Lowell Produce. The apples in question were transhipped at my request to 
me at two locations Texarkana, Arkansas, and Dallas, Texas. 
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I assume the full responsibility for all the problems involved here. 


8. A formal complaint was filed on April 16, 1976, which was within 
nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


In a “Notice of Hearing”, dated March 16, 1978, complainant was in- 
formed by the Department of the exact date, place and time of the hear- 
ing. The notice was sent by registered mail, and complainant’s receipt of 
such notice was sent by registered mail, and complainant’s receipt of 
such notice is evidenced by the return receipt card in the file. However, 
neither complainant nor any representative thereof appeared at the 
hearing. At the hearing, upon Lowell’s request, Lowell’s answer, an affi- 
davit by Alvie R. Trammell, a letter to complainant from the Depart- 
ment (Exhibit No. 8 attached to the complaint), and the depositions of 
Sam Stone and Jim Hunter were admitted into evidence. Accordingly, 
under the Rules of Practice, the only matters which may be considered 
as evidence in this proceeding are the testimony at the hearing, those 
items introduced by Lowell, and the Department’s report of investiga- 
tion. See Marketeers, Inc. v. Max Karas & Co., 16 A. D. 908 (1957). Con- 
sideration will be given to the complaint as a means of joining the issues 
between complainant and respondents, but not as evidence of the mat- 
ters alleged therein. 


Complainant claims that respondents jointly or severally, are liable to 
it for failing to pay $5,300.00 in connection with the sale of a quantity 
of apples. Complainant contends that Ozark is liable as the purchaser, 
while Lowell’s liability stems from having guaranteed payment. Ozark 
admits liability (see Findings 6 and 7), but Lowell denies ever having 
agreed to guarantee payment of Ozark’s admitted obligation to com- 
plainant. 


Lowell’s denial of liability is supported in every respect by Ozark, who 
admits to its exclusive liability regarding the shipment of apples at is- 
sue. Complainant’s claim that Lowell guaranteed payment by Ozark is 
without sufficient evidentiary basis to overcome respondents’ conten- 
tions. Therefore, it is our conclusion that Ozark is exclusively liable in 
this proceeding, and its failure to pay complainant $5,300.00 is a viola- 
tion of section 2 of the Act for which reparation should be awarded, with 
interest. 


As none of the parties has submitted a claim for fees and expenses 
within the time allotted for that purpose, fees and expenses will not be 
awarded. 
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ORDER 


The complaint against respondent Lowell Produce, Inc., is hereby dis- 
missed. 


Within 30 days from the date of this order, respondent Ozark Potato 
Company shall pay to complainant, as reparation, the sum of $5,300.00, 
with interest thereon at the rate of 8 percent per annum from December 
1, 1975, until paid. 


Copies of this order shall be served upon the parties. 


(No. 18,581) 


DAVID M. SLAUGHTER & SON, INC. v. VEGETABLE JUICES, INC. PACA 
Docket No. 2-3401. Decided May 12, 1978. 


Order on reconsideration 


George S. Whitten, Presiding Officer. 
Fohrman & Lurie, Chicago, IL, for complainant. 
LeRoy W. Gudgeon, Chicago, IL, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


In this reparation proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), an order was is- 
sued February 9, 1978, awarding reparation to complainant against re- 
spondent in the amount of $10,739.50. On March 6, 1978, and within 
the time allowed therefor, respondent filed a Petition for Reconsidera- 
tion. 


Respondent’s objections to the decision and order of February 9, 1978, 
were fully answered therein and upon reconsideration we find that the 
order of February 9, 1978, is supported by the evidence and the law ap- 
plicable thereto. Accordingly, the petition is dismissed without serving a 
copy thereof upon respondent. 


The reparation awarded in our order of February 9, 1978, shall be paid 
within 30 days from the date of this order. 
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Copies hereof shall be served upon the parties. 


(No. 18,582) 


In re L. R. MORRIS PRODUCE EXCHANGE, INC. PACA Docket No. 2-4324. 
Decided May 30, 1978. 


Express agreement — absence of — Flagrant and repeated violations — 
failure to pay promptly and in full — Sanction 


In absence of an express agreement for late payments, respondent flagrantly and repeat- 
edly violated the Act in failing to pay promptly and in full for 608 lots of perishable 
agricultural commodities as found herein from approximately 147 sellers for a total 
of $1,029,881.40. In view of such violations, respondent's license as a registrant un- 
der the Act is suspended for 90 days. 


Dorothea A. Baker, Administrative Law Judge. 
Andrew Y. Stanton, for complainant. 
Kale R. Alexander, Columbia, SC, for respondent. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), in which an 
Initial Decision and Order was filed on March 27, 1978, by Administra- 
tive Law Judge Dorothea A. Baker revoking respondent’s license for fail- 
ure to make full payment promptly for over $1 million worth of produce 
purchased and accepted in interstate and foreign commerce. 


On May 3, 1978, respondent appealed to the Judicial Officer, to whom 
final administrative authority to decide the Department’s cases subject 
to the Administrative Procedure Act has been delegated (37 F.R. 28475; 
38 F.R. 10795; 42 F.R. 4395).* 


*The office of Judicial Officer is a career position established pursuant to the Act of April 
4, 1940 (7 U.S.C. 450c-450g), and Reorganization Plan No. 2 of 1953 (5 U.S.C. 1970 ed., 
Appendix, p. 550). The present Judicial Officer was appointed in January 1971, having 
been involved with the Department’s regulatory programs since 1949 (including 3 years’ 
trial litigation; 10 years’ appellate litigation relating to appeals from the decisions of the 
prior Judicial Officer; and 8 years as administrator of the Packers and Stockyards Act reg- 
ulatory program). 
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Oral argument before the Judicial Officer, which is discretionary (7 
CFR 47.40 (a) ), was requested, but is denied inasmuch as the issues 
raised on appeal are squarely covered by prior precedents. 


Although I believe that respondent’s license should be suspended for 
90 days rather than revoked, I am setting forth Judge Baker’s Decision 
in full, followed by additional conclusions explaining my reasons for dif- 
fering with the proposed sanction and, also, responding to respondent’s 
points on appeal. 


Administrative Law Judge’s Decision 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding instituted by a Complaint filed July 
15, 1976, pursuant to the provisions of the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.), hereinafter re- 
ferred to as the Act, and the Rules of Practice issued pursuant thereto (7 
C.F.R. 47.1 through 47.5 and 47.26 et seq.). 


An oral hearing was held before Dorothea A. Baker, Administrative 
Law Judge, United States Department of Agriculture, at Columbia, 
South Carolina, on March 7, 1977. Roger G. Weiner, Esquire, Office of 
the General Counsel, United States Department of Agriculture, repre- 
sented complainant. The Respondent was represented by Kale Alexan- 
der, Esquire, 1321 Lady Street, Columbia, South Carolina 29201. The 
parties were given the opportunity to submit Proposed Findings of Fact, 
Conclusions and Order, and briefs. On April 14, 1977, there were filed 
the complainant’s Proposed Findings of Fact, Conclusions and Order. 
The respondent submitted none. The parties were informed that the 
transcript would be presumed correct, except for obvious immaterial er- 
rors, unless proposed corrections thereto were filed. None was filed. Ac- 
cordingly, the transcript is hereby certified to be a true and correct 
transcript of the testimony given at the oral hearing herein to the best of 
my knowledge and belief, except for immaterial and obvious typograph- 
ical errors. 


Subsequent to the time designated for the filing of briefs the respond- 
ent filed an offer of proof on February 3, 1978, to which the complainant 
filed a response on February 13, 1978. 


Having given consideration to the entire record herein, including the 
stipulations of the parties, the following Findings of Fact are made. 
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FINDINGS OF FACT 


1. The respondent, L. R. Morris Produce Exchange, Inc., is a South 
Carolina corporation whose mailing address is P.O. Box 1491, Columbia, 
South Carolina, 29202. 


2. Pursuant to the licensing provisions of the Act, license No. 720400 
was issued to respondent on September 10, 1971. This license was re- 
newed annually, and at the time of the filing of the Complaint presently 
was in effect, and was next subject to renewal on or before September 
10, 1977. ? 


3. During the period August 1974 through April 1975, the respond- 
ent purchased, received and accepted in interstate and foreign commerce 
233 lots of fruits and vegetables from 53 sellers, but failed to make full 
payment promptly of the agreed purchase prices totalling $383,802.09. 
Payments for said transactions were made, with the possible exception 
of three for which payment had not been made as of the date of the hear- 
ing, * from fifteen to twenty-three months after the time payment is re- 
quired by the Act and the regulations issued pursuant thereto. 


4. During the period April 1975 through February 1976, respondent 
purchased, received and accepted 233 lots of perishable agricultural 
commodities in interstate commerce from 54 sellers, but failed to make 
full payment promptly of the agreed purchase prices totalling 
$413,647.00. Payments of said transactions were made, except for three 
for which payment has not been made as of the date of the hearing, * five 
to fifteen months after the time payment is required by the Act and the 
regulations issued pursuant thereto. 


5. During the period April 1976 through February 1977, respondent 
purchased, received and accepted at least 142 lots of perishable agricul- 
tural commodities in interstate commerce from 40 or more sellers, but at 
the time of the oral hearing‘ had failed to make full payment of the 
agreed purchase prices totalling a minimum of $232,432.31. Said 
amounts became due under the Act and the regulations issued pursuant 
thereto during the period April 1976 through February 1977. 


‘It appears from respondent’s offer of proof that it still retained its license as of October, 
1977. 

* Respondent’s Offer of Proof, filed February 3, 1978, would show that an investigation 
conducted by Mr. Grainger, a United States Department of Agriculture employee, on Octo- 
ber 24, 1977, disclosed that of the 142 transactions stipulated to by respondent, 139 had 
been paid in full. 

* See footnote 2, supra. 

* See footnote 2, supra. 
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6. The respondent has gross sales of $500,000 to $750,000 monthly. 
The evidence indicates, and respondent admitted, that it was experienc- 
ing severe financial troubles which were attributed to matters pertain- 
ing to the withdrawal from the business of a brother, and the weather 
conditions in the area. ° 


7. At the oral hearing the respondent made reference to the long 
years it had been in business and its desire to revamp its operations and 
to get on a sound financial basis. 


8. The offer of proof submitted by respondent on February 3, 1978 
was opposed by complainant on the grounds that, even if the offer of 
proof were accepted into evidence, the data therein shows payments far 
in excess of ten days from the date the produce had been accepted and 
that with respect to the state of respondent’s produce accounts as of Oc- 
tober 21, 1977, eighty-eight accounts found to be outstanding as of that 
date had been paid in full but payment had been made in excess of ten 
days from the date of acceptance. Furthermore, complainant states, the 
thirty-day grace period allegedly agreed to between the respondent and 
the sellers involved in the 88 transactions, was unsupported by any 
documentation. ° 


9. When a licensee under the Act, as here pertinent, fails to make pay- 
ment promptly, the creditors thereof are quite often forced to go to fi- 
nancial institutions to obtain funds, upon which they must pay interest, 
in order to keep their businesses. Sometimes the smaller creditors are 
forced out of business. 


10. At the time of the oral hearing, revocation of respondent's license 
would have made payment of its then creditors of dubious likelihood. 


11. The respondent does business with the United States Government 
and it must wait 30 to 45 days for payment from the Government. 


12. If there were agreements with the sellers for extensions of time 
within which to make payments, no such agreements were reduced to 


° Mr. Witherspoon testified, among other things,: “x x x It is common knowledge that they 
have had a terrific freeze in Florida. The crops were just washed out. Business has been 
right bad here in Columbia and all over.x x x ”. (Tr. 29,30). He was further of the opinion 
that if it hadn’t been for the “freeze” and they had had a “normal” year there wouldn’t have 
been any difficulties. 


° In part, Mr. Grainger stated: 

“The details of the produce accounts past due as of October 21, 1977---. Transactions 1 
through 22 are purchases that respondent claims the broker—negotiated 30 day terms of 
payment. Transactions 23 through 88 represents [sic] purchases Morris negotiated directly 
with the sellers and for which he claims payment is not due in less than 30 days, or for 
which there is no fixed date for payment. However, as previously mentioned, there was no 
evidence in the files to support respondent’s claims as to other than 10 days in which to 
make payment.---”. 
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writing, and, if such agreements existed by implication, they came into 
being after the purchase transactions. 


13. Respondent’s failure to pay promptly $383,802.09 owed 53 sellers 
for perishable agricultural commodities in 233 interstate transactions 
during the period August 1974 through April 1975, its failure promptly 
to pay $413,647.00 owed 54 sellers for perishable agricultural commodi- 
ties in 233 interstate transactions during the period April 1975 through 
February 1976, and respondent’s failure to pay at least $232,432.31 
owed at the time of the hearing to 40 sellers for purchases of perishable 
agricultural commodities in 142 interstate commerce transactions dur- 
ing the period April 1976 through February 1977 constitute willful, 
flagrant and repeated violations of section 2 (4) of the Act (7 U.S.C. 
499b (4) ). 


14. As herein pertinent, it is provided in the applicable regulations: 


46.2 (aa) “ ‘Full payment promptly’ is the term used in the act in specifying the 
period of time for making payments without committing a violation of the act. 
‘Full payment promptly,’ for the purpose of determining violations of the act, 
means: 


(1) Payment of the net proceeds for produce received on consignment or the 
pro rata share of the net profits for produce received on joint account, within 10 
days after the day on which the final sale with respect to each shipment is 
made; 


(5) Payment for produce purchased by a buyer, within 10 days after the day 
on which the produce is accepted;” 


15. Respondent has been in business over 41 years. 


16. Respondent would sometimes accept on consignment lots of fruits 
and vegetables which the producer could not sell elsewhere or would 
otherwise “plow up” or use for livestock feed. Respondent considered it 
had “agreements” with shippers in many instances. The witness Wither- 
spoon explained: 


“These people are willing to wait because otherwise they would have to plow up 
the squash; or, either just gather it and feed it to the hogs.” (Tr. 27). 


The respondent, by attempting to move the merchandise considered it 
had done the shippers a favor and the shippers would not press for pay- 
ment (Tr. 35). Although such transactions could possibly be described as 
consignment transactions rather than a purchase to sell (Tr. 36), they 
were in fact purchase transactions (Tr. 37). 
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CONCLUSIONS 


The facts clearly show that the respondent failed to make full payment 
promptly with respect to those transactions set forth in the Findings of 
Fact, supra. 


A matter at issue, however, is whether or not, in view of respondent’s 
alleged improved financial condition, the revocation sanction sought by 
complainant is proper. 


As justification for its requested sanction complainant has considered 
the effect of refusal or failure to pay upon sellers of perishable agricul- 
tural commodities, the repercussions of respondent’s “almost inevitable 
financial collapse”, and the seriousness of the violations (totalling in ex- 
cess of one million dollars). ” 


On the other hand, respondent has demonstrated, since the hearing 
that it is now approaching a sound financial basis, and that with small 
exceptions the amounts owed at the date of the hearing have been paid. 


Unfortunately, the data submitted with respondent’s offer of proof, 
even if it were accepted into evidence, fails to disclose that respondent is 
paying within the ten day time period. 


The Department’s Judicial Officer has indicated that it is the policy of 
this Department to impose severe sanctions for serious violations of the 
regulatory programs administered by the Department to serve as an ef- 
fective deterrent not only to respondents but to other potential viola- 
tors. This policy has been followed in all of the Department’s discipli- 
nary proceedings in recent years. 


Under the regulatory program administered by the Department in- 
volving perishable agricultural commodities, a violator’s license is rou- 
tinely revoked for failing to pay a significant amount of money for pro- 
duce, even where such failure is because of legitimate business losses. A 
revoked licensee may not apply for a new license for two years. Mid- 
States Livestock, Inc., et al, 36 A.D. 172 (1977) and the authorities cited 
therein. 


In view of the Complainant’s recommendations, a consideration of the 
entire record, and the enunciated policy of the Department, revocation 
of respondent’s license is ordered. 


7 Complainant’s witness, Mr. Koenigsberg, indicated: “I believe it would be for the best in- 
terest of the industry to have the firm cease operations by revocation rather than to permit 
it to continue incurring additional debts.” 
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Judicial Officers Additional Conclusions 


Section 8 of the Act (7 U.S.C. 499h) permits suspension for 90 days or 
revocation of the license of any commission merchant, dealer or broker 
who violates any of the provisions of § 2 of the Act (7 U.S.C. 499b). ° It 
is a violation of § 2 of the Act for “any commission merchant, dealer, or 
broker * * * in connection with any transaction involving any perisha- 
ble agricultural commodity which is received in interstate or foreign 
commerce by such commission merchant, or bought or sold, or contract- 
ed to be bought, sold, or consigned, in such commerce by such dealer 
* * * to fail or refuse truly and correctly to account and make full pay- 
ment promptly in respect of any transaction in any such commodity to 
the person with whom such transaction is had” (7 U.S.C. 499b (4) ). 


As stated by Judge Baker (Initial Decision, pp. 12-13), “it is the policy 
of this Department to impose severe sanctions for serious violations of 
the regulatory programs administered by the Department to serve as an 
effective deterrent not only to respondents but to other potential viola- 
tors. This policy has been followed in all of the Department’s discipli- 
nary proceedings in recent years.” The basis for that policy is set forth at 
great length in numerous decisions. See, e.g., In re Braxton M. Worsley, 
33 A.D. 1547, 1556-1571 (1974), set forth in the Appendix to this Deci- 
sion. ° 


8 § 499h. Grounds for suspension or revocation of license 

(a) Authority of Secretary 

Whenever (a) the Secretary determines, as provided in section 499f of this title, that any 
commission merchant, dealer, or broker has violated any of the provisions of section 499b 
of this title * * * the Secretary may publish the facts and circumstances of such violation 
and/or, by order, suspend the license of such offender for a period not to exceed ninety 
days, except that, if the violation is flagrant or repeated, the Secretary may, by order, re- 
voke the license of the offender; 


® Severe sanctions issued pursuant to this policy were sustained in In re Livestock Market- 
ers, 35 A.D. 1552, 1561 (1976), affirmed sub nom. Livestock Marketers, Inc. v. United 
States, 558 F.2d 748 (C.A. 5), petition for certiorari pending; In re Sam Leo Catanzaro, 35 
A.D. 26, 31-32 (1976), affirmed sub nom. Catanzaro v. United States and Butz, No. 
76-1613 (C.A. 9), decided March 9, 1977 (36 A.D. 467); In re M. & H. Produce Co., 34 A.D. 
700, 750 (1975), affirmed sub nom. M. & H. Produce Co. v. Knebel and United States, No. 
75-1621 (C.A. D.C.), decided February 16, 1977 (36 A.D. 470), certiorari denied, 98 Sup. 
Ct. 394; In re Maine Potato Growers, 34 A.D. 773, 796 (1975), affirmed sub nom. Maine 
Potato Growers, Inc. v. Butz, 540 F.2d 518 (C.A. 1); In re Southwest Produce, 34 A.D. 160, 
178 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 977 (C.A. 5); In 
re J. Acevedo & Sons, 34 A.D. 120, 145 (1975), affirmed sub nom. J. Acevedo & Sons v. 
United States, 524 F.2d 977 (C.A. 5); In re Marvin Tragash Co., 33 A.D. 1884, 1914 (1974), 
affirmed sub nom. Marvin Tragash Co. v. United States Dept. of Agr., 524 F.2d 1255 (C.A. 
5); In re Trenton Livestock, 33 A.D. 499, 539 (1974), affirmed sub nom. Trenton Livestock, 
Inc. v. Butz, 510 F.2d 966 (C.A. 4); In re James J. Miller, 33 A.D. 53, 64 (1974), affirmed 
sub nom. Miller v. Butz, 498 F.2d 1088, 1089 (C.A. 5). 
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Pursuant to that policy, the licenses of commission merchants, dealers 
or brokers who fail to pay for produce have been consistently revoked, *° 
or if the firm was not licensed, a finding has been published that the 
firm has committed flagrant and repeated violations, '' which has the 
same effect on the firm and on those responsibly connected with the 
firm as the revocation of a license. ** 


Where, however, the firm has failed to pay promptly, but has paid in 
full, the firm’s license has been suspended. See, e.g., In re J. Avecedo & 
Sons, 34 A.D. 120 (1975), affirmed sub nom. J. Acevedo & Sons v. Unit- 
ed States, 524 F.2d 977 (C.A. 5), and In re Southwest Produce, 34 A.D. 
160 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 
F.2d 977 (C.A. 5), in which 70-day suspension orders were imposed. 


In the present case, although the case began as a “no pay” case, before 
the Initial Decision was issued it became a “slow pay” case. Accordingly, 
respondent’s license should be suspended rather than revoked. However, 
many more violations are involved in this case than in the Acevedo and 
Southwest cases, supra, and the violations here involved far greater 
sums of money and much longer delays than in those cases. Therefore, 
the suspension here should be for 90 days rather than 70 days as in those 
cases. 


Respondent contends on appeal that only one reparation complaint 
was filed against it, but the Secretary’s authority to proceed by way of 
disciplinary action is not dependent upon the filing of any complaints by 
creditors. In re Pappas Produce, 36 A.D. 684, 693 (1977). 


Respondent contends that “the Administrative Law Judge erred in 
finding as a fact that as of the date of the Order of March 27, 1978 that 
the respondent was not on a sound financial basis and current on its ob- 
ligations when, in fact all debts owed by the respondent and complained 
of by the Department of Agriculture had been paid as of the time of the 


10 See, e.g., In re Maure Solt, 35 A.D. 721 (1976); In re Sam Leo Catanzaro, 35 A.D. 
26 (1976), affirmed sub nom. Catanzaro v. United States and Butz, No. 76-1613 (C.A. 9), 
decided March 9, 1977 (36 A.D. 467). 

"1 See, e.g., In re John H. Norman & Sons Distributing Co., Inc.,37 A.D. | (PACA Dock- 
et No. 2-4332, decided March 24, 1978); In re Pappas Produce, 36 Agr Dec 684 (1977); In 
re Atlantic Produce Co., 35 A.D. 1631 (1976); In re King Midas Packing Co., 34 Agr Dec 
1879 (1975); In re M. & H. Produce Co., 34 A.D. 700 (1975), affirmed sub nom. M. & H. 
Produce Co. v. Knebel and United States, No. 75-1621 (C.A. D.C.), decided February 16, 
1977 (36 A.D. 470), certiorari denied, 98 Sup. Ct. 394; In re Marvin Tragash Co., 33 A.D. 
1884 (1974), affirmed sub nom. Marvin Tragash Co. v. United States Dept. of Agr., 524 
F.2d 1255 (C.A. 5); In re George Steinberg & Son, Inc., 32 A.D. 236, 266-268 (1973), af- 
firmed sub nom. George Steinberg & Son, Inc. v. Butz, 491 F.2d 988 (C.A. 2), certiorari de- 
nied, 419 U.S. 830. 

2 See, e.g., In re Sam Leo Catanzaro, 35 A.D. 26, 35 (1976), affirmed sub nom. Catanzaro 
v. United States and Butz, No. 76-1613 (C.A. 9), decided March 9, 1977 (36 A.D. 467). 
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oral hearing of March 7, 1977 (T.R. 5 Lines 1-13, T.R. 13, Line 14 
through T.R. 14, Line 25, T.R. 28 Lines 17-20)” (Appeal, p. 1). However, 
even if respondent were presently complying with the regulatory re- 
quirements, that would not prevent the imposition of an appropriate 
sanction based on its past violations. See, e.g., In re J. Acevedo & Sons, 
34 A.D. 120, 135 (1975), affirmed sub nom. J. Acevedo & Sons v. United 
States, 524 F.2d 977 (C.A. 5). See, also, In re DeJong Packing Company, 
36 A.D. 1181, 1218-1220 (1977), appeal pending. Moreover, as stated by 
Judge Baker, “the data submitted with respondent’s offer of proof, even 
if it were accepted into evidence, fails to disclose that respondent is pay- 
ing within the ten day time period” (Initial Decision, p. 12). 

Several of respondent’s contentions relate to the financial situation 
which caused respondent’s delinquent payments. But it has been repeat- 
edly held that the Act calls for payment—not excuses. In re John H. Nor- 
man & Sons Distributing Co., Inc., 37 A.D. 705 (PACA Doc. No. 2-4332, 
decided March 24, 1978); In re Maure Solt, 35 A.D. 721, 724 (1976); In 
re Sam Leo Catanzaro, 35 A.D. 26, 31 (1976), affirmed sub nom. Ca- 
tanzaro v. United States and Butz, No. 76-1613 (C.A. 9), decided March 
9, 1977 (36 A.D. 467); In re Southwest Produce, Inc., 34 A.D. 160, 167- 
68 (1975), affirmed sub nom. Southwest Produce, Inc. v. Butz, 524 F.2d 
977 (C.A. 5); In re J. Acevedo & Sons, 34 A.D. 120, 130-131 (1975), af- 
firmed sub nom. J. Acevedo and Sons v. United States, 524 F.2d 977 
(C.A. 5); In re George Steinberg & Son, 32 A.D. 236, 266-268 (1973), af- 
firmed sub nom. George Steinberg & Son, Inc. v. Butz, 492 F.2d 988 
(C.A. 2), certiorari denied, 419 U.S. 830. *° 


Respondent contends that Judge Baker “reaches a conclusion (Finding 
of Fact 10) that at the time of the oral hearing revocation of respond- 
ent’s license would have not been proper for reasons of protecting credi- 
tors, but after the respondent had reduced all of its’ obligations, and was 
back upon a sound financial footing, reaches the conclusions (Page 11 
Decision and Order) that it would now be suitable to revoke respondent’s 
license” (Appeal, p. 2). But Judge Baker did not conclude that revocation 
of respondent’s license would not have been proper at the time of the 
oral hearing. She merely stated (Initial Decision, p. 8): 


10. At the time of the oral hearing, revocation of Respondent’s license would 
have made payment of its then creditors of dubious likelihood. 


However, merely because revocation of a license would adversely af- 


8 See, also, In re Atlantic Produce Co., 35 A.D. 1631, 1632-1633 (1976), affirmed sub 
nom. Atlantic Produce Company, Inc. v. United States, 568 F.2d 722 (C.A. 4); In re King 
Midas Packing Company, Inc., 34 A.D. 1879, 1883, 1885 (1975); In re Bailey Produce Com- 
pany, Inc., 8 A.D. 1403, 1405 (1949); In re Josie Cohen Company, 3 A.D. 1013, 
1015 (1944). 
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fect particular creditors does not militate against revocation since the 
Department “must consider the interests of all shippers throughout the 
nation in future transactions, and the effect on the shippers throughout 
the nation of a sanction less than revocation” (In re Sam Leo Catanzaro, 
35 A.D. 26, 35 (1976), affirmed sub nom. Catanzaro v. United States and 
Butz, No. 76-1613 (C.A. 9), decided March 9, 1977 (36 A.D. 467) ). ' 


Respondent correctly argues that the violations in In re Mid-States 
Livestock, 36 A.D. 172 (1977), in which a 60-day suspension order was 
issued for failures to pay under the Packers and Stockyards Act, were 
much more serious than in the present case. But the Mid-States case is 
under a different regulatory program administered by different admin- 
istrative officials. It involves a different industry. Hence sanctions im- 
posed under the Packers and Stockyards Act are not relevant in deter- 
mining sanctions under the Perishable Agricultural Commodities Act. 
But, in any event, I stated in the Mid-States case that I would have sus- 
pended Mid-States’ registration for 5 years except for my policy “never 
to increase the sanction recommended by the administrative officials” 
(36 A.D. at 176). 


Respondent contends that complainant has the burden of proving that 
it did not have express agreements with its suppliers providing for pay- 
ment at a time other than 10 days after acceptance, but the regulations 
expressly state that “the party claiming the existence of such an express 
agreement as to time of payment shall have the burden of proving it” (7 
C.F.R. 46.2 (aa) (9) ). 


For the foregoing reasons, respondent’s license should be suspended 
for 90 days. 


At the hearing, respondent’s accountant stated that it would be 
another year or two before the firm could pay within 10 days (Tr. 41). 
However, further violations will not be tolerated. Respondent must im- 
mediately obtain adequate financing to pay within the 10-day period re- 
quired by the regulations or else obtain express agreements at the time 
the contracts are made providing for a different time for payment, and 
respondent must be able to prove the existence of such express agree- 
ments. 


In view of respondent’s flagrant violations extending over a period of 
several years, and involving delays of up to 23 months in payments for 


4 See, also, In re Arab Stock Yard, Inc., 37 A.D. 293 (P&S Doc. No. 5172, decided 
March 24, 1978); In re Armour and Company, 37 A.D. 109 (I&G Doc. No. 62, decided Feb- 
ruary 6, 1978); In re Cordele Livestock Co., 36 A.D. 1114, 1136 (1977), appeal pending; In 
re Red River Livestock Auction, 36 A.D. 981, 989-990 (1977), appeal pending; In re Live- 
stock Marketers, 35 A.D. 1552, 1562 (1976), affirmed sub nom. Livestock Marketers, 
Inc. v. United States, 558 F.2d 748 (C.A. 5), petition for certiorari pending; In re Overland 
Stockyards, 34 A.D. 1808, 1851-1852 (1975). 
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over $1 million worth of produce, if respondent knowingly violates the 
payment provisions of the Act or regulations on one more occasion with- 
in the next five years as to a contract entered into on or after the effec- 
tive date of this Order (which does not involve a bona fide dispute as to 
the contract), respondent’s license will be revoked. If further violations 
occur which are not knowingly committed, a lengthy suspension order 
will be imposed. 


Respondent's license is suspended for 90 days. 
The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 


This Order shall be effective 20 days after service thereof. 


APPENDIX 


Excerpt from Jn re Braxton McLinden Worsley, 33 A.D. 1547, 1556- 
1571 (1974):* 


(No. 18,583) 


In re W. CHAS. HEITMULLER Co., INC. PACA Docket No. 2-4710. De- 
cided May 31, 1978. 


Consent order 


Respondent has consented to issuance of the order herein against it for wilfully, flagrantly 
and repeatedly violating the Act in failing to pay for 100 lots of perishable agricul- 
tural commodities purchased and accepted in commerce from 51 sellers for a total of 
$216,934.24. In view of respondent’s violations, respondent’s license as a registrant 
under the Act is revoked. 


Bonnie Luken, for complainant. 
Peter L. Sissman, Arlington, VA, for respondent. 


* Excerpt omitted. 
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Decision by John A. Campbell, Administrative Law Judge. 


This is a disciplinary proceeding instituted by a complaint filed on 
July 19, 1977, under the Perishable Agricultural Commodities Act, 
1930, as amended (7 U.S.C. 499a et seq.). In the complaint, complainant 
has requested the revocation of respondent’s license due to alleged fail- 
ures by respondent to make full payment promptly with respect to 100 
lots of perishable agricultural commodities purchased, received and ac- 
cepted by respondent in interstate commerce, for which respondent 
failed to make full payment promptly on the agreed purchase prices in 
the total amount of $216,934.29. On August 25, 1977, respondent an- 
swered the complaint admitting the jurisdictional allegations of the 
complaint but denying certain other allegations. Respondent also re- 
quested an oral hearing. Respondent and complainant have now agreed 
to the entry of a consent decision and order as set forth herein. There- 
fore, pursuant to section 1.138 of the Rules of Practice, 7 CFR 1.138, the 
following decision and order is issued without further procedure. 


FINDINGS OF FACT 


1. Respondent, W. Chas. Heitmuller Co., Inc., is a corporation whose 
mailing address is 350 Morse Street, N.E., Washington, D.C. 20002. 


2. Pursuant to the licensing provisions of the Act, license No. 184565 
was issued to respondent on January 12, 1960, was renewed annually, 
but terminated on January 12, 1978, when respondent failed to renew 
it. 

3. During the period January 1977 through May 1977, respondent 
purchased, received and accepted in interstate commerce from fifty-one 
sellers, 100 lots of fruits and vegetables, all being perishable agricultural 
commodities, but failed to make full payment promptly of the agreed 
purchase prices therefore totalling $216,934.29. 


CONCLUSIONS 


1. Respondent has committed willful, flagrant and repeated viola- 
tions of section 2 of the Act (7 U.S.C. 499b) by failing to make full pay- 
ment promptly of the agreed purchase prices for 100 lots of perishable 
agricultural commodities as set forth in finding of fact 3 above. 
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ORDER 


Respondent’s license is revoked. 


This decision and order shall become final and effective on the 11th 
day after issuance. 


Copies hereof shall be served upon the parties. 


(No. 18,584) 


AGVEST INCORPORATED v. PARKER FRUIT CORPORATION, formerly d/b/a 
NOR-CAR FRUIT FARMS. PACA Docket No. 2-4534. Decided April 
28, 1978. 


Confirmation of sale — constituting notice of contract terms — Buyer’s ap- 
proval — contract conditioned on — Contract terms — affirmation of — 
Contract — breach of — Opportunity to inspect — failure to give — Dam- 
ages — measure of — Reparation awarded 


Where respondent failed to deliver, and thereby breached the contract, respondent is liable 
to complainant for the damages resulting from said breach which has been meas- 
ured as the actual replacement costs. Reparation is awarded complainant against re- 
spondent for said cost in the amount of $840.70 with interest. 


Diane Langton, Presiding Officer. 
Complainant prose. 
Respondent pro se. 


Decision by Donald A. Campbell, Judicial Officer. 


DECISION AND ORDER 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). A timely 
complaint was filed in which complainant seeks a reparation award 
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against respondent for the amount of $11,964.00. The transaction in 
question involved the sale of blueberries in interstate commerce. 


A copy of the report of investigation prepared by the Department was 
served upon each of the parties, and respondent was served with a copy 
of the complaint. Respondent filed an answer thereto, denying liability 
to the complainant. 


Although the amount of damages alleged in the complaint exceeded 
$3,000, the parties waived their right to oral hearing. As a result, the 
shortened method of procedure was followed, as provided in the Rules of 
Practice (7 CFR 47.20). While both of the parties were given an opportu- 
nity to submit further evidence, in accordance with this procedure, 
neither party did so. 


FINDINGS OF FACT 


1. Complainant, Agvest Incorporated, is a corporation whose address 
is 29525 Chagrin Boulevard, Pepper Pike, Ohio 44122. 


2. Respondent, Parker Fruit Corporation is a corporation whose ad- 


dress is Post Office Box 825, Cary, North Carolina 27511. At the time of 
the transaction in dispute, respondent was licensed under the Act. 


3. On February 2, 1976, in the course of interstate commerce, re- 
spondent sold complainant, by an oral contract negotiated through 
Weiss Brokerage Company, 2820 thirty pound cartons of Free Flowing 
North Carolina Cultivated Blueberries at the agreed purchase price of 
$.435 per pound for a total of $51,156.00 F.0.B. Mfgss. Bonded Ware- 
house, Wilson, North Carolina. 


4. Additional terms of the sale were specified in Weiss Brokerage 
Company’s sales confirmation dated February 2, 1976. Such terms are 
set out, in pertinent part, as follows: 

QUANTITY SIZE NET WEIGHT — COMMODITY PRICE AMOUNT 


3920 30 =: 117,600 FREE FLOWING $.435 $51,156 
CARTONS LBS LBS NORTHCAROLINA PERLB 
W/POLY CULTIVATED 
LINER BLUEBERRIES 
U.S.D.A GRADE “A” FANCY CERTIFICATE 
SCORING 93 POINTS AVERAGE ATTACHED 
2820 TO INVOICE 
CODE MARKS 1003; 1004; 1005, AND 1006. 
1975 CROP & PACK 
SUBJECT APPROVAL INSPECTION BY BUY- 
ER’S REPRESENTATIVE (MR. JAY MANGEL) 
TO BE MADE PROMPTLY. 
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5. Sometime between February 2, 1976, and February 6, 1976, com- 
plainant sent an inspector to visit respondent, who gave the inspector an 
opportunity to inspect cartons of blueberries code marked 616 and 617. 


6. In a Mailgram dated February 6, 1976, complainant sent respond- 
ent the following message: 


REGARDING YOUR SALE OF BLUEBERRIES TO AGVEST INC APPAR- 
ENTLY THE QUALITY MAY NOT BE AS WAS REPRESENTED, WE ARE 
REQUESTING USDA INSPECTION TO SETTLE THE MATTER. WE MAY 
ACCEPT A LESSER QUALITY HOWEVER ALL PRODUCT IS COMMITTED 
AND WE WILL REQUEST DELIVERY. STAN SCHNEIDER AGVEST INC 


7. On February 11, 1976, respondent sent complainant a Mailgram in 
response, containing the following message. 


REGARDING YOUR MAILGRAM 216464772-2 THIS IS TO ADVISE YOU I 
HAVE NOT SOLD TO AGVEST THESE BERRIES 


8. Ina Mailgram dated February 23, 1976, complainant sent respond- 
ent the following message. 


WE ARE REQUESTING DELIVERY AGAINST WEISS CONFIRMATION 
07624, USDA A CODES 1003, 1004, 1005, 1006, BY MARCH 1 OR WE IN- 
TEND TO PURCHASE REPLACEMENT AT THE MARKET AND HOLD YOU 
LIABLE FOR DAMAGES. 


9. Ina letter dated February 24, 1976, respondent sent complainant a 
reply. 


In answer to your Mailgram of 2-23-76 concerning blueberries from Weiss 
Brokerage: This is to inform you that I have not contracted to sell you these 
blueberries. 


10. As respondent did not deliver the blueberries according to the 
contract, complainant made the following replacement purchases. 


March 16, 1976 39,000 lbs at $.52 $20,280 
March 17, 1976 39,000 Ibs at $.54 $21,060 
March 24, 1976 39,000 lbs at $.55 $21,780 


$63,120 total 


11. An informal complaint was filed by complainant on March 8, 
1976, which was within nine months after the cause of action herein ac- 
crued. 
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CONCLUSION 


According to the party’s allegations, there is a basic disagreement as to 
whether the blueberries bargained for were warranted to be certified 
U.S.D.A. Grade “A” Fancy having an average score of 93 points. The 
broker’s rendition of the contract terms is set out in the Weiss Brokerage 
Company’s Sales Confirmation dated February 2, 1976 (See Findings of 
Fact #4). “Although the Broker’s Memorandum does not in itself consti- 
tute the contract between the parties, when not promptly objected to, 
the memorandum is considered as persuasive evidence of a contract and 
of that contract’s terms. Fowler Packing Co., Inc. v. John Moon Produce 
Company and/or The Gilbert Brokerage Co., 36 A.D. 1947 (1978); Abatti 
Produce, Inc. v. H. R. Bushman & Son, Inc. and/or Caito Foods Service 
Co., 30 A.D. 558 (1971). 


We are convinced that respondent received a copy of the broker’s con- 
firmation of sale, and therefore had notice of the terms as stated therein. 
Evidence of this fact appears on the face of the broker’s confirmation of 
sale and in a letter dated March 11, 1976, written by Maurice Weiss to 
Jack Morris of the Agricultural Marketing Service in Chicago, Illinois. 
Upon receipt of the confirmation, respondent notified the broker that 


the quantity of produce to be sold, as set out in the confirmation, was in 
error. According to Maurice Weiss’ letter, the broker in turn verbally no- 
tified the complainant of the change in terms. On the buyer’s copy of the 
sales confirmation, under the heading labeled “quantity”, 2820 was pen- 
ciled in under the notation “3,920 CARTONS W/POLY LINER”. 


Presumably, had any other specification of the contract, as reflected in 
the confirmation, been in error, respondent would also have mentioned 
those errors to the broker at that time. Respondent's silence acted as an 
affirmation that all the other terms of the contract, as they appeared in 
the broker’s confirmation, were acceptable. Respondent’s silence, 
coupled with the fact that the broker’s viewpoint is often considered the 
most unbiased, convinces us that the broker’s confirmation, in this case, 
is a complete and fair reflection of the contract. 


Accoding to the broker’s confirmation, the parties agreed that the con- 
tract would be conditioned on the buyer’s approval, more specifically, 
Jay Mangel’s inspection and subsequent approval of the produce. Re- 
spondent alleges that complainant inspected the produce on several oc- 
casions and finding the produce substandard subsequently rejected the 
contract. However, contrary to the terms of the contract, conplainant 
apparently was not given an opportunity to inspect cartons code marked 
1003; 1004; 1005; and 1006, which were the cartons identified to the 
contract from the beginning. 
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Throughout the written communications, complainant reaffirmed its 
desire to continue with the performance of the contract. In the Mailgram 
dated February 6, 1976, complainant informed respondent that while 
complainant suspected the blueberries’ quality to be lower than original- 
ly represented, complainant said it might nevertheless accept the pro- 
duce. Furthermore, “to settle the matter”, complainant would have the 
produce inspected by the USDA. Complainant becomes decisive, how- 
ever, as to its future course of action in the mailgram’s last line: “How- 
ever all product is committed and we will request delivery.” While a 
claim could validly be entertained that this mailgram is ambiguous in a 
strict sense, regardless of the interpretation used, one could never con- 
strue the mailgram to be a rejection of the produce on the ground that it 
was substandard. 


In a mailgram dated February 23, 1976, complainant requested deliv- 
ery of the produce by March 1, 1976, which could be interpreted as a 
waiver of the inspection condition. Furthermore, complainant in good 
faith gave respondent prior notice that complainant intended to effec- 
tuate cover (replacement of the berries) and hold respondent liable, if re- 
spondent did not deliver the produce as requested. 


Respondent wrote two responsive communications. In a mailgram of 
February 11, 1976, and in a letter of Februray 24, 1976, respondent reit- 
erated that it had not contracted to sell complainant the blueberries. 
Neither written documentation supports respondent’s contention that 
complainant exercised its right to inspection and, as a result, found the 
blueberries unacceptable. Nor is there any indication, in any of the evi- 
dence, that complainant ever rejected the blueberries as being substand- 
ard or disavowed continuing participation in the contract. We therefore 
hold respondent liable for the damage caused complainant, as a result of 
respondent’s breach of contract; nondelivery of the produce. 


Complainant covered the nondelivery with purchases made on three 
different dates (see Findings of Fact #10). Complainant’s purchase of 
March 24, 1976, was for wild blueberries, while the other two purchases 
were for grade A blueberries. The wild blueberries cost one cent per 
pound more than the most expensive purchase of grade A blueberries. 
The broker’s confirmation alleges the only blueberries available for pur- 
chase at that time were wild blueberries and respondent did not show 
otherwise. Therefore, we will grant damages to the amount of complain- 
ant’s actual replacement costs, in accordance with the following weight 
adjustment. U.C.C. 2-712. 


The contract into which complainant and respondent entered was for 
blueberries at $.435 per pound or a total amount of $51,156. However, 
as discussed previously, the correct amount of cartons was erroneously 
stated on the broker’s confirmation. Subsequent to respondent’s notifi- 
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cation of the error, the broker told the complainant of the change and 
complainant’s copy of the broker’s confirmation reflects that change. 
Computing the contract based on this change, 2,820 cartons were sold, 
each weighing 30 pounds, for a total weight of 84,600 pounds. At $.435 
per pound, the total contract price is $36,801.00. The average allowable 
cover price is $.5395 per pound; a figure computed by dividing the total 
poundage bought into the total replacement price paid. At $.5395 per 
pound, 2,820 cartons weighing 84,600 pounds would cost $45,641.70; 
the amount we recognize as complainant’s cover. 


In view of the foregoing conclusions, we find that respondent is liable 
to complainant for the difference between the amount of complainant’s 
cover ($45,641.70) and the amount of the original contract price 
($36,801.00), which amount equals $8,840.70. Its failure to pay this 
amount is a violation of section 2 of the Act for which reparation should 
be awarded with interest. 


Within thirty (30) days from the date of this order, respondent shall 
pay to complainant, as reparation, $8,840.70 with interest thereon at 
the rate of 8 percent per annum from March 1, 1976, until paid. 


Copies of this order shall be served upon the parties. 


DISMISSAL — SETTLEMENT BETWEEN PARTIES 


(No. 18,585) 


DAVE WALSH COMPANY, INC. v. ROGERS WHOLESALE COMPANY. PACA 
Docket No. 2-4981. In order issued July 5, 1978, by Donald A. 
Campbell, Judicial Officer. 
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REPARATION AWARDED — ADMISSION OF LIABILITY 


(No. 18,586) 


V. R. SAULPAUGH & SONS v. UNITED PRODUCE FARMS, INC. PACA 
Docket No. 2-5050. Reparation of $875.00 with 8 percent interest 
from September 1, 1977, awarded complainant against respondent 
in order issued July 5, 1978, by Donald A. Campbell, Judicial Offic- 
er. 


DEFAULT ORDER — REPARATION AWARDED 


(No. 18,587) 


HELMS POTATO Co. v. M & M WHOLESALE PRODUCE. PACA Docket No. 
2-5067. Reparation of $3,282.50 with 8 percent interest from No- 
vember 1, 1977, awarded complainant against respondent in order 
issued June 23, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,588) 


HOLLINGSWORTH DISTRIBUTING CO., INC. v. FLORIDA CITRUS SALES, INC. 
PACA Docket No. 2-5068. Reparation of $891.75 with 8 percent in- 
terest from January 1, 1978, awarded complainant against respond- 
ent in order issued June 23, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,589) 


J. M. LIVINGSTON v. ROGER BROWN d/b/a ROGER BROWN AND SONS 
PRODUCE Co. PACA Docket No. 2-5069. Reparation of $2,699.03 
with 8 percent interest from August 1, 1977, awarded complainant 
against respondent in order issued June 23, 1978, by Donald A. 
Campbell, Judicial Officer. 
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(No. 18,590) 


ROCKY PRODUCE, INC. v. KIMBALL PRODUCE Co., INc. PACA Docket No. 
2-5071. Reparation of $4,689.75 with 8 percent interest from Octo- 
ber 1, 1977, awarded complainant against respondent in order is- 
sued June 23, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,591) 


THE WHOLESALE PRODUCE INDUSTRY OF PITTSBURGH, INC. v. NATLIE A. 
PACILEO PICARDO d/b/a ERIE COUNTY FARMS OUTDOOR MARKET. 
PACA Docket No. 2-5070. Reparation of $2,083.91 with 8 percent 
interest from December 1, 1977, awarded complainant against re- 
spondent in order issued June 23, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,592) 


GRANADA MARKETING, INC. v. DENNIS R. DENMARK d/b/a PASCAGOULA 
PRODUCE & COFFEE Co. PACA Docket No. 2-5074. Reparation of 


$1,061.10 with 8 percent interest from September 1, 1977 awarded 
complainant against respondent in order issued July 5, 1978, by 
Donald A. Campbell, Judicial Officer. 


(No. 18,593) 


MISTY MOUNTAIN TRADING Co. v. W. CHARLES HEITMULLER CO., INC. 
PACA Docket No. 2-4994. Reparation of $1,840.35 with 8 percent 
interest from April 1, 1977, awarded complainant against respond- 
ent in order issued July 5, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,594) 


A RZ PorTaTo v. HOUSTON PRODUCE DISTRIBUTING Co., INc. PACA 
Docket No. 2-5100. Reparation of $6,250.00 with 8 percent inter- 
est from October 1, 1977, awarded complainant against respondent 
in order issued July 6, by Donald A. Campbell, Judicial Officer. 
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(No. 18,595) 


BASIN PRODUCE Co., INC. v. HOUSTON DISTRIBUTING Co., INC. PACA 
Docket No. 2-5088. Reparation of $4,179.10 with 8 percent inter- 
est from February 1, 1978, awarded complainant against respond- 
ent in order issued July 6, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,596) 


DEMARCO PRODUCE CO. v. HOUSTON PRODUCE DISTRIBUTING CO., INC. 
PACA Docket No. 2-5075. Reparation of $11,375.85 with 8 percent 
interest from August 1, 1977, awarded complainant against re- 
spondent in order issued July 6, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,597) 


VAL-MEX FRUIT Co., INC. v. HOUSTON PRODUCE DISTRIBUTING CoO., INC. 
PACA Docket No. 2-5101. Reparation of $13,651.65 with 8 percent 


interest from December 1, 1977, awarded complainant against re- 
spondent in order issued July 6, 1978, by Donald A. Campbell, 
Judicial Officer. 


(No. 18,598) 


A. J. SALES Co. v. CANESTRARO FRUIT & PRODUCE INC. PACA Docket 
No. 2-5080. Reparation of $61,399.61 with 8 percent interest from 
June 1, 1977, awarded complainant against respondent in order is- 
sued July 7, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,599) 


DEBRUYN PRODUCE Co. v. GREAT LAKES PRODUCE OF FLORIDA, INC. 
PACA Docket No. 2-5076. Reparation of $2,575.10 with 8 percent 
interest from December 1, 1977, awarded complainant against re- 
spondent in order issued July 7, 1978, by Donald A. Campbell, 
Judicial Officer. 
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(No. 18,600) 


MIKAMI BROTHERS POTATOES v. GREAT LAKES PRODUCE OF FLORIDA, 
INC. PACA Docket No. 2-5091. Reparation of $25,981.25 with 8 
percent interest from October 1, 1977, awarded complainant 
against respondent in order issued July 7, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,601) 


ROGERS Foops INC. v. GREAT LAKES PRODUCE OF FLORIDA, INC. PACA 
Docket No. 2-5092. Reparation of $3,093.75 with 8 percent inter- 
est from January 1, 1978, awarded complainant against respondent 
in order issued July 7, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,602) 


SPUDCO INC. v. GREAT LAKES PRODUCE OF FLORIDA, INC. PACA Docket 
No. 2-5090. Reparation of $112.50 with 8 percent interest from 


September 1, 1977, awarded complainant against respondent in or- 
der issued July 7, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,603) 


GATEWAY POTATO CORPORATION v. GREAT LAKES PRODUCE OF FLORIDA, 
Inc. PACA Docket No. 2-5093. Reparation of $15,793.72 with 8 
percent interest from January 1, 1978, awarded complainant 
against respondent in order issued July 10, 1978, by Donald A. 
Campbell, Judicial Officer. 


(No. 18,604) 


HORWATH & Co., INC. d/b/a GONZALES PACKING Co. v. DONNA D’ANGELO 
d/b/a TRI-STATE PACKING Co. PACA Docket No. 2-5077. Repara- 
tion of $9,265.00 with 8 percent interest from November 1, 1977, 
awarded complainant against respondent in order issued July 10, 
1978, by Donald A. Campbell, Judicial Officer. 
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(No. 18,605) 


MoRT BROWN, INC. v. MIAMI PRODUCE Co. PACA Docket No. 2-5078. 
Reparation of $9,945.00 with 8 percent interest from December 1, 
1977, awarded complainant against respondent in order issued July 
10, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,606) 
ROCKY PRODUCE INC. v. WILLIAM DAMORE, JR. PACA Docket No. 
2-5079. Reparation of $5,900.00 with 8 percent interest from Sep- 


tember 1, 1977, awarded complainant against respondent in order 
issued July 10, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,607) 


STEINBERG COMPANY v. CHARLES N. SIMEONE t/a THE FRUIT BASKET. 
PACA Docket No. 2-5087. Reparation of $909.66 with 8 percent in- 
terest from September 1, 1978, awarded complainant against re- 
spondent in order issued July 11, 1978, by Donald A. Campbell, 


Judicial Officer. 


(No. 18,608) 


VEG-PAK, INC. v. UNISOURCE SUPPLY Co., INC. PACA Docket No. 
2-5094. Reparation of $4,904.25 with 8 percent interest from 
September 1, 1978, awarded complainant against respondent in or- 
der issued July 11, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,609) 


WASHBURN POTATO CoO. v. WILEY L. SEVERT d/b/a SEVERT & SONS 
PRODUCE. PACA Docket No. 2-5086. Reparation of $4,772.50 with 
8 percent interest from December 1, 1978, awarded complainant 
against respondent in order issued July 11, 1978, by Donald A. 
Campbell, Judicial Officer. 
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(No. 18,610) 


BEN VASQUEZ PRODUCE v. WATSON-CARR PRODUCE Co., INC. PACA 
Docket No. 2-5095. Reparation of $7,125.50 with 8 percent inter- 
est from November 1, 1977, awarded complainant against respond- 
ent in order issued July 12, 1978, by Donald A. Campbell, Judicial 
Officer. 


(No. 18,611) 


CONSOLIDATED-TOMOKA LAND CO., a/t/a LAKE PLACID GROVES uv. 
FLORIDA CITRUS SALES INC. PACA Docket No. 2-5102. Reparation 
of $7,957.22 with 8 percent interest from January 1, 1978, 
awarded complainant against respondent in order issued July 12, 
1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,612) 


FRUIT SALAD INC. v. ROSENBLUM-WALTER & Co., INC. PACA Docket No. 
2-5099. Reparation of $3,109.70 with 8 percent interest from Jan- 


uary 1, 1978, awarded complainant against respondent in order is- 
sued July 12, 1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,613) 


G & G SALES, INC. v. KAP’s Foops, Inc. PACA Docket No. 2-5103. Repa- 
ration of $7,420.50 with 8 percent interest from July 1, 1977, 
awarded complainant against respondent in order issued July 12, 
1978, by Donald A. Campbell, Judicial Officer. 


(No. 18,614) 


FOOD FAIR STORES, INC., a/t/a FORT FAIRFIELD POTATO Co. v. TAVILLA 
SALES COMPANY. PACA Docket No. 2-4896. Reparation of 
$18,585.00 with 8 percent interest from June 1, 1977, awarded 
complainant against respondent in order issued July 13, 1978, by 
Donald A. Campbell, Judicial Officer. 
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